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Will the Investment Code be fundamentally reformed? An 
outline of the draft bill of the UCITS-V-Implementation Act 

 
The UCITS-V-Directive (2014/91/EU) has to be implemented into national 
law by 18 March 2016. On 3 July 2015 the Federal Ministry of Finance 
published a draft bill of a UCITS-V-Implementation Act for consultation. In 
this draft bill specific changes to the Investment Code 
(Kapitalanlagegesetzbuch – KAGB) are made, inter alia, and the 
Investment Code is adapted to the new European legal specifications. From 
an Asset Management perspective the introduction of a loan fund is of 
special interest. 

 
Whether this is a fundamental reform of the Investment Code after only a 
short period of time will be shown by the detailed analysis. 

 
Below, we outline selected issues of the draft bill concerning the 
Investment Code. 

 
 

Private investors are, as an exception, semi-professional investors 
Section 20 (6) Clause 1 no. 2 of the KAGB is proposed to be expanded thus: an investor 
who purchases shares of a Specialized AIF pursuant to the law will be classified as a 
semi-professional investor within the meaning of (19) no. 33. This should ensure that an 
AIF does not lose its character as a Specialized AIF if a private investor purchases 
shares of the AIF, for example on the basis of an inheritance. 

 
Institutional whistleblowing 
Section 8a of the draft of the Investment Code (KAGB-E) provides for the BaFin to 
determine a body to whom infringements concerning investment law can be 
reported. Furthermore it should also be possible to report infringements on BaFin’s 
website. The whistleblower’s anonymity and his protection against professional 
disadvantage shall be guaranteed. Furthermore the whistleblower’s rights to report 
infringements should not be restricted through potential restrictions in employment 
contracts. With the proposed standard, the new Art. 99d of the UCITS-Directive will be 
implemented. The German legislator orients itself towards section 10 (2, 3) German 
Securities Trading Act. 

 
In addition, section 28 KAGB-E obliges all investment management companies to 
provide a framework for the internal reporting of infringements to an appropriate body. 
This appropriate body can be set up within or outside the management company. In the 
latter case the requirements of the KAGB concerning outsourcing have to be met. Section 
68 (4) KAGB-E provides corresponding regulation for the depository. 

http://www.pwc.de/
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Loan Funds1 

Section 20 (8) KAGB-E stresses in implementing Art. 88 (1) of the UCITS-Directive that 
a UCITS investment management company for UCITS accounting is neither 
allowed to grant loans nor to take on obligations from any guarantee or 
surety agreement. The new (9) instead lists those investment rules according to which 
an AIF-management company is allowed to grant loans. No granting of loans is given in 
the case of a subsequent modification of the loan conditions, if the loan is already 
granted, for example in the case of a prolongation, the modification of the redemption 
payment and or the interest burden. The proposed (10) grants the external management 
company wide-ranging freedoms concerning the granting of loans to a mother, daughter 
and sister company. 

 
The AIF investment management company has to fulfill special requirements concerning 
risk and solvency management in return for the extended possibilities to grant 
loans, c.f. section 29 (5a, 6), section 30 (4a, 5) KAGB-E. 

 
According to section 34 (6) KAGB-E the process of reporting large-scale credit 
according to section 14 of the Banking Act shall apply mutatis mutandis for the AIF 
investment management company, if the AIF-management company grants loans for the 
account of an AIF. This new ruling has the aim, amongst others, of informing an AIF 
investment management company, which is involved in the reporting process, about the 
level of debt of their large borrowers. 

 
Section 284 (2) no. 5 KAGB-E stipulates for the open-ended domestic Specialized 
AIF with fixed investment conditions and further by reference to the general open- 
ended domestic special fund that only up to 50 % of the value of the fund may be 
invested in unsecuritized loans. The investment limits for the purchase of unsecuritized 
loans valued from 18 March 2016 will not be applicable to the Specialized AIF which 
were launched before 18 March 2016. 

 
The revised section 285 KAGB-E determines the details for the closed-ended 
domestic Specialized AIF, the preferred vehicle for loan funds by the German 
legislator. According to this the following has to be considered: 

 
• Loans for the closed-ended Specialized AIF may only be raised up to 30 % of the 

aggregated, transferred and committed capital. The limit affects the external 
borrowing requirements of the Specialized AIF and does not limit its investment 
in unsecuritized loans. 

• The taking of deposits or other repayable public funds is inadmissible. 
• Loan funds may not be granted to consumers within the meaning of section 13 of 

the Civil Code. 
• Loan funds to a sole borrower may only be granted up to 20 % of the aggregated, 

transferred and committed capital. The purpose is to ensure a minimum of 
diversification. 

• Facilitated requirements apply with regard to the area of Private Equity/Venture 
Capital for shareholder loans. 

 
Does the legal framework suffice to help German loan funds that are in competition with 
for example Luxembourgish and Irish structures, to prevail? A secure fiscal 
framework is needed for this and still needs to be set. 

 
 
 
 
 
 

1 Please see our Q & A loan funds here https://www.youtube.com/watch?v=Km6pLb-zfec. Jesch / Härtwig offer an in-depth 
fiscal analysis in a forthcoming DStR release under the title "Loan Funds - regulatory options and tax structuring 
considerations". 

http://www.youtube.com/watch?v=Km6pLb-zfec
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Remuneration systems 
Section 37 KAGB-E extends the scope of application in so far as section 37 currently only 
applies to AIF investment management companies, while the proposed section 37 also 
applies to UCITS investment management companies. For the remuneration systems 
of UCITS investment management companies, further requirements are 
determined by the amended Directive 2009/65/EC, especially by Art. 14a, 14b. Moreover 
section 37 KAGB-E determines that also for UCITS-management companies more 
detailed provisions for the remuneration systems and disclosure in this regard may be 
issued by law. The authority of the Federal Department of Finance is extended 
accordingly. 

 
Depositary 
The UCITS-depositary’s liability is tightened by the UCITS-V-Implementation Act. 
Among others, section 77 KAGB-E determines that an agreement is void that intends to 
exclude or limit the depositary’s liability. Furthermore the possibility of contractual 
relief from liability, that is currently provided by section 77 (5) KAGB, is no longer 
permitted according to section 77 KAGB-E. 

 
The rules considering the independence of the management company and 
the depository have been revised. According to section 70 (1) KAGB-E the depository 
has to fulfill its tasks honestly, professionally and independently and only in the interests 
of the domestic UCITS and their investors. Section 70 (4) KAGB-E determines which 
requirements have to be met in order to fulfill the duty of independence between the 
management company and the depositary according to section 70 (1) KAGB-E. Section 
70 (4) KAGB-E refers to the delegated regulation (EU) Nr. (…)/2015. The latter is not 
adopted yet.  However it is assumed that the European Commission will follow the 
ESMA’s proposals in its “Final Report” from 28 November 2014 (ESMA 2014/1417). 
According to this the management company and the depositary are considered to be 
independent if inter alia the following requirement is met: no member of the 
management body of the management company is a member of the 
management body of the depositary. If the investment management company and 
the depositary are included in the same group for the purpose of consolidated accounts, 
the management company and the depositary are considered to be independent if inter 
alia the following requirement is met: at least one-third (33%) or two persons of the 
members of the management body of the management company and the depositary are 
independent, whichever is lower 

 
The UCITS-V-Implementation Act also provides modifications of the Capital Investment 
Code in accordance to the requirements that have to be met in the case of safe-keeping 
of assets. Section 72 (1) KAGB-E determines how the UCITS-depositary has to keep 
assets safe – and differentiates between financial instruments and other assets. The 
financial instruments have to be registered, as far as they are registered on an account 
for financial instruments in the depot, in order to ensure that they may be identified as 
being part of the domestic UCITS according to the law in force. For other assets the 
ownership of the UCITS and or the UCITS-management company has to be verified and 
the assets have to be reported in continuously updated records. For the verification of 
ownership the information and files submitted by the UCITS and or the UCITS- 
management company have to be taken into account, as well as external files, assuming 
they are available. 

 
Section 73 KAGB-E contains further requirements for sub-depositaries concerning, 
for example, their regulatory status and the fate of the sub-detained assets in the case of 
insolvency. According to section 77 (4) KAGB, applicable to the UCITS, section 88 (4, 5) 
KAGB-E determines also for public AIFs that the depositary cannot release itself from 
liability in the case of sub-custody. 
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European long-term investment funds 
The new chapter 7 of the Capital Investment Act covers exclusively section 338a with its 
regulation of the European long-term investment fund. In a first step section 338a refers 
to the rules of the ELTIF-VO which are applicable to the administration. However the 
rules of the Capital Investment Act also have to be considered. Although the 
product regulations are superseded by the corresponding rules of the ELTIF-VO, the 
rules of the Capital Investment Code are applicable nevertheless, for example in the 
case of the approval procedure for the ELTIF-depositary. As in the case of the “sister 
structures” EuVECA and EuSEF it remains to be seen whether the relatively rigid 
investment corset of the ELTIF will lead to its success, for example in the case of 
infrastructure investments. The possibility of awarding loans at least does not provide a 
starting advantage with respect to the advanced options for an AIF. 

 
Sanctions, fines, “internet pillory” 
Section 339 KAGB-E provides an increased level of penalties for the relevant 
criminal offence under the Capital Investment Code. 

 
Section 340 KAGB-E provides inter alia a significantly extended catalogue of 
offences, that results from a fusion of sections 2 and 3. The differentiation between 
reckless (= gross negligence) and (simple) negligence has been abandoned. Section 40 
KAGB-E provides a corresponding possibility for the BaFin to declare that specific 
activities are temporarily forbidden. However this is only possible in a case of serious 
infringement or contravention of section 340 KAGB. 

 
The planned section 341a KAGB stands out. Under the heading “Announcement of 
final measures and final fines” the BaFin is initially obliged to publish 
infringements against commands and prohibitions in connection with UCITS, that are 
laid down in section 340 (7) no. 1 KAGB-E on its website. There is an extensive catalog of 
offenses which are punishable by a fine of up to EUR 5 million each - or in the case of 
legal persons or groups of persons in addition to a fine of up to 10% of total annual 
turnover. For minor infringements of (7) no. 2 and 3 or (3) relating to UCITS as well as 
AIF or for infringements of (7) no. 1 in connection with AIF, BaFin has an option with 
respect to publication. However, publication, limited to 5 years, has to be anonymous 
both in “must” as well as in “can” cases. 

 
Conclusion 
The draft bill of the Federal Ministry of Finance dated 3 July 2015 on  the 
implementation of the UCITS-V-directive from 28 March 2014 first implements the 
modifications of Directive 2009/65/EC. More compliance would be enshrined in law in 
the area of payment systems and depositaries, amongst others; new product options 
would not be created. In addition, a new framework for loan funds of German origin 
will be embedded in the KAGB as already outlined by the BaFin in its letter from 12 
May 2015. At the same time it is imperative to create planning security with regard 
to the fiscal framework not least with respect to the question whether loan funds 
may be designed in the structure of the closed-ended Specialized AIF decided by the 
lawmaker. In the transformation of the ELTIF-VO the European long-term 
investment fund is finally anchored in the KAGB as a further fund product. From 
the perspective of asset management, the ELTIF proves inter alia far too restrictive 
with regard to its possible portfolio composition. 

 
So let's hope that the professional associations can still push through improvements that 
increase the scope of fund managers. Even so it would not be a "fundamental reform of 
the Capital Investment Code" that would, with an expanded product range, take on the 
competition with Luxembourg for example. 

 
The consultation period for the draft bill ends on 24 July 2015. We will keep you 
informed of further legislative procedures and remain at your disposal for any questions 
regarding investments and investment tax law. 
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