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Statutory amendments for 2013 
The two chambers of Parliament, Bundestag and Bundesrat, were unable to 
reach agreement in 2012 on the package of bills proposing changes to the tax acts 
for 2013. However, a partial compromise was reached by a mediation committee 
of the two chambers leading to a modified Bill for the Revision and Simplification 
of Corporate Taxation and of the Tax Law on Travel Cost and to acceptance of a 
modest increase in the basic personal allowance for income tax. The Bundestag 
has now passed both bills and forwarded them to the Bundesrat for confirmation 
at its next session, due to be held on February 1, 2013. Certain other proposals, 
not controversial in themselves, are likely to be incorporated into other bills 
currently before the Bundestag and so reach enactment in 2013 despite the 
initial rejection. An example is the “authorised OECD approach” (AOA) to taxing 
permanent establishments as though they were separate legal entities.  
 
The main changes passed by the Bundestag on January 17, 2013 were 
 
Tax groups (Organschaft) 
At present, an Organschaft subsidiary must be both registered in and 
managed from Germany. This “dual tie” to Germany appeared to the European 
Commission to be an excessive restriction on the freedom of establishment and 
the government has responded with its proposal to require any Organschaft 
subsidiary to be managed from Germany, provided its seat (registered office) is 
in an EU/EEA member state. This amendment is to apply to all cases still open. 
 
Partly in reaction to a Supreme Tax Court judgment on the non-
discrimination of foreign shareholders, the bill provides that the holding 
in an Organschaft subsidiary must be attributable to the German permanent 
establishment of the parent, regardless of that entity’s seat or place of 
management. There is also a condition to the effect that the income attributed to 
that permanent establishment must be taxable in Germany under both domestic 
law and the relevant double tax treaty. The intention is to close a loophole 
potentially attributing German taxable income to a foreign parent without its 
own German tax liability, although the consequences may well be farther 
reaching. The change is to apply to the 2012 year of assessment. 
 
Present law denies relief for the losses of an Organschaft parent that can also be 
claimed abroad. Cutting the “dual tie” by allowing foreign subsidiaries to join an 
Organschaft if they are managed from Germany (see above) requires extension 
of the denial of loss relief to the Organschaft subsidiary. Henceforth, losses of an 
Organschaft parent or subsidiary are to be excluded from German relief if they 
are offset abroad by the parent, the subsidiary or by any other person. This 
change is to apply to all open cases. 
 
At present, an Organschaft may be invalidated through incomplete or incorrect 
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application of the profit pooling agreement where the accounts on which the 
calculations were based are later found to be in error. Typically, the error is 
found by the tax auditors long after the following year’s financial statements had 
been resolved. The bill would protect companies from this collapse of their 
Organschaft, provided 

• The shareholders had validly adopted the accounts under company law, 
• The error was not necessarily apparent to management applying 

acceptable standards of commercial prudence (this is the case, for 
example, if the accounts were audited), and 

• The error is corrected in the accounts for the year following its discovery 
and an appropriate adjusting payment made to the correct amount of 
profit surrender or loss subvention. 

 
This change also applies to all cases still open. 
 
The profit pooling agreement of a GmbH must now make an explicit and 
unqualified reference to Sec. 302 of the Aktiengesetz (Public Companies Act), the 
provision governing the loss subvention of public companies by their controlling 
parents. This is to ensure that any changes to the Public Companies Act in this 
regard automatically apply to GmbHs in a similar position. Any necessary 
alteration to the profit pooling agreement must be resolved and registered by 
December 31, 2014, unless the Organschaft terminates on or before that date. 
Such alteration is not to be regarded as a new agreement. 
 
From 2014, the procedures for taxing an Organschaft parent will become fully 
dependent on the taxation position of the subsidiary. This will avoid the 
discrepancy occasionally experienced from retrospective changes to a 
subsidiary’s results (say on tax audit) that cannot be taken up by the parent, 
whose assessment for that year has already become final and binding. 
 
Loss carry back 
 
The maximum loss carry back from 2013 is to be increased from €511,500 to 
€1,000,000. 
 
Travel cost 
 
The rules for calculating tax allowable costs of business travel (including the cost 
of maintaining a double household for those working away from their main 
home) are to be slightly simplified. The changes will apply from January 1, 2014. 
Basic personal allowance 
The basic personal allowance for income tax payers is to be increased from 
€8,004 in 2012 to €8,130 in 2012 and to €8,350 in 2014. This follows from a 
Constitutional Court demand that the basic personal allowance keep pace with 
inflation, as its object is to relieve the basic subsistence minimum from a tax 
burden. The change is to be enacted in a parallel bill. 

 
Retrospective application of tax changes  
The tax statutes cannot be altered in retrospect to the disadvantage of a taxpayer. 
The Constitutional Court, however, distinguishes between changes affecting a tax 
debt that has already arisen (prohibited “truly” retroactive legislation) and those 
applicable to the current period of assessment where the tax debt does not arise 
until the end of the last day of that period (“apparently” retroactive legislation). 
Apparently retroactive legislation is not prohibited in all circumstances, but only 
where the taxpayer relied on a reasonable expectation that the law would remain 
unchanged when committing him or herself to a course of action. In July 2010, 
the Constitutional Court held that a change substantially reducing a tax privilege 
for redundancy payments could not be applied to payments made before 
promulgation of the new rule. The same Court has now allowed a change to the 
trade tax liability on income from trade investments held by natural persons to 
apply to dividends declared and paid from the day after the resolution of the 
parliamentary mediation committee suggesting it. The court explained its 
different date of reference in the two cases with the greater relative importance of 
a redundancy payment to an employee and with the greater degree of certainty of 
enactment attaching to a parliamentary mediation committee proposal (the 
committee formed to resolve disputes between the two chambers of parliament, 
usually at the last minute). In neither case, however, was new-rule taxation 
permitted on specific transactions occurring prior to any authoritative 
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announcement of the change. 
 
Constitutional Court resolution 1 BvL 6/07 of October 10, 2012 published on 
November 9 
 

 
 

 
 

Official Pronouncements 
 

Digitisation of employee withholding tax to go ahead 
In October 2012, the finance ministry published two draft decrees regulating the 
administration of digitised employee withholding tax records from 2013 
onwards. These decrees allowed an employer to report his employees onto the 
system from November 2012 onwards, but required him to wait until January 
2013 before using it for calculating and reporting the tax to be paid. 2013 is to be 
the introductory year for the new system, meaning that all employers and their 
employees must be reported on by the final salary withholding tax return during 
the year. The two decrees are still in draft, as they are in part without a statutory 
basis until the enactment of the uncontroversial provisions of the failed Annual 
Tax Bill 2013.  The finance ministry has now issued a decree calling for continued 
adherence to the draft implementation decrees pending completion of the 
legislative process “at a later point in time”. This includes the licence to 
employers to continue to follow the old system of recording and reporting the 
employee withholding tax due as long as they have not yet joined the new system. 

 
VAT on machine repairs 
repair and maintenance work on plant, machinery, equipment and other 
moveable assets may be subject to VAT as a delivery of goods, or as a service. The 
distinction is important, as it determines the country with the right to tax and 
therefore the invoicing and documentation formalities to be observed for work 
done for a foreign customer. It is to be based on a careful review of the 
circumstances, taking all relevant factors into account. If, however, any doubt 
remains, the invoice may be issued on the basis of a delivery of goods where the 
amount charged for materials and spare parts exceeds 50% of the total. Where 
the amount billed for materials is less, the work may be seen as a service. 

 
Medicine rebates to state system health funds reduce turnover for VAT 
Employees earning less than a set limit are required to take out health insurance 
with one of a series of privately organised health funds run under close state 
supervision. Those earning more may leave the state system, provided they take 
out at least equivalent cover with an insurance company. Self-employed 
individuals and those of similar status may not join the state scheme, but must 
take out private cover. Government officials are automatically covered by a 
separate, non-contributory scheme. 
 
Members of the state scheme obtain their medicines from apothecaries 
(chemists) on a doctor’s prescription. They may have to pay a small excess 
charge, but the main charge is billed by the apothecary to the patient’s health 
fund. Privately insured persons and officials, on the other hand, pay the 
apothecary the full charge, all or most of which they can recover from their 
insurance company. In either case, the pharmaceutical company making the 
original supply (manufacturer, wholesaler or importer) is legally obliged to grant 
a bulk rebate to the health fund or insurance company. However, the method is 
different; health funds receive their rebates from the apothecary, who then 
charges them back to the supplier, whilst insurance companies charge the 
supplier direct. 
 
Under a finance ministry decree to be applied to all cases still open, these 
different payment system lead to differing VAT treatment and therefore to 
different VAT burdens. Rebates to health funds are paid by the apothecaries but 
are borne by the suppliers. The payment stream thus mirrors that of the original 
charge. Accordingly, the rebate is a subsequent reduction of turnover for all 
concerned. An insurance company, on the other hand has no direct contractual 
relationship with the supplier, but only with the patient as the insured person. 
Accordingly, the rebate paid by the supplier is not a reduction of turnover, but a 
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separate event. The VAT borne by the insurance company is not reduced. 
  
No VAT on sponsorships 
The finance ministry has added a paragraph to its VAT Implementation Decree 
to the effect that a sponsorship payment is not consideration for a taxable service 
rendered if the only benefit to the sponsor is the mention of his support by the 
recipient on posters, event announcements, in exhibition catalogues, on a 
website or through a similar medium. This mention can include the name and 
the emblem or logo of the sponsor, but may not give him special prominence or 
include a link to his homepage. This decree takes effect from January 1, 2013. 

 
Probationary period before granting owner/managers pension 
promises 
The finance ministry currently takes the view that a shareholder would not 
promise a pension to a newly employed managing director until his or her 
abilities to lead the enterprise had been tried and tested. Generally speaking, a 
probationary period of some two to three years can be seen as adequate unless 
the business has only just started up. Shareholders of a new start-up company 
would generally need at least five years before they could be sufficiently certain 
that the venture was commercially viable in the long-term to grant its manager 
pension rights on retirement. The ministry has now issued a decree stating that 
pension rights granted without a suitable probationary period to a managing 
director who is also a shareholder (owner/manager) will generally be assumed to 
be a grant to the shareholder, rather than to the manager. Thus, the annual 
pension cost as booked will be disallowed as a hidden distribution of profits. 
Since the pension promise was made to the beneficiary in his or her capacity as 
shareholder, all future costs will be disallowed, even after an adequate 
probationary period. The decree does, however, mention the possibility of 
salvaging the situation for the future by withdrawing the promise made and 
granting it anew after a reasonable minimum service period. 
 
The finance ministry is prepared to accept that there may be cases where 
managing directors have already proved themselves to their shareholders. 
Granting a pension promise without a probationary period in such cases would 
not automatically be a hidden distribution. A new company formed on merger or 
reconstruction with previous managers continuing in their executive functions is 
the example given in the decree. It does, though, require a probationary period of 
one year in management buy-out cases. 

 
Tax on wages of German resident aircrew flying for British and Irish 
airlines 
Traditionally, the wages of aircrew have been taxed in the country of residence of 
the airline they fly for. However, there has frequently been a gap leading to 
untaxed (“white”) income for aircrew resident in another country and thus not 
taxable – or not on their entire employment income – in the country of their 
employer. This is particularly prevalent with British and Irish airlines with their 
growing tendency to crew flights between third countries with local staff. The 
finance ministry has now issued a decree on the 2011 tax liability of German 
resident aircrew of British and Irish airlines. 
 
The 2010 double tax treaty with Great Britain departs from tradition by ascribing 
the right to tax the employment income to the country of residence of the 
individual rather than to that of the airline. Accordingly German resident aircrew 
on British airlines are fully liable to income tax on their earnings regardless of 
where they fly. By contrast, the Irish treaty follows tradition by ascribing the 
taxing right on aircrew earnings to the country of residence of the airline. 
However, the ministry has now established that Irish law changed as of 2011 to 
tax in Ireland the earnings of all aircrew flying for Irish airlines regardless of 
where they live. Thus, no “white” income can arise and no German taxation 
ensues (apart from that resulting from the effect of the exempt income on the 
rate to be applied to the remaining income). 
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Supreme Tax Court Cases 
 

No transfer pricing adjustment for breaches of formality 
A GmbH agreed at year end to accept management charges from its Dutch parent 
for services performed during the year. This agreement was in writing, but 
applied in retrospect to the beginning of the year. Management maintained that 
an oral agreement had been reached prior to the first service delivery, but was 
unable to produce any evidence of this. The tax office followed the rules set forth 
in the “Administrative Principles” on transfer pricing requiring that services 
between related parties be documented by a prior written agreement and 
disallowed the expense as a hidden distribution of profits. The GmbH objected as 
it felt the charges to have been reasonable. 
 
The Supreme Tax Court has now agreed with the taxpayer. The related party 
(associated enterprise) clause in the double tax treaty with Holland provided for 
pricing adjustments as necessary to meet arm’s length standards. However, arm’s 
length was a measure of amount and – sham transactions apart – not a principle 
governing the reasons for a transaction or its documentation. The treaty 
provision thus excluded pricing adjustments on grounds other than questions of 
amount and the tax office was unable to apply provisions of domestic law setting 
formal requirements going beyond the standards laid down in the treaty. Since 
there was nothing to suggest that the charge might have been excessive, there 
was no ground for disallowing it as a business expense. 
 
Supreme Tax Court judgment I R 75/11 of October 11, 2012, published on 
January 2, 2013 
 

No write-down of interest-free loan asset 
A company granted an interest-free loan to its subsidiary for a fixed term of nine 
years. It took up the asset as an investment at a discount of 5.5% over the agreed 
term. It saw this discount as a write-down to the current market value of an asset 
without earnings potential. The tax office refused to allow the discount as an 
expense, because the loan had not been granted at arm’s length. 
 
The Supreme Tax Court has confirmed the refusal of the expense, albeit for a 
different reason. It took the view that the loan could only be written down if the 
impairment in value was likely to be permanent. In the present case, though, 
there was no reason to doubt that the subsidiary would be able to fulfil its 
contractual repayment obligation at par on expiry of the loan term. Thus, any 
write-down at the start of the loan period would be followed by progressive write-
backs in subsequent periods and there was ultimately no apparent risk of loss. 
 
The company also failed with its call for parallel treatment with the required 
annual discount of 5.5% off non-interest bearing liabilities. The court held that 
that discount requirement was specific to liabilities and there was no legal 
requirement for similar treatment of assets. There was also no requirement for 
congruent treatment of the same item in the books of debtor and creditor. 
 
The court did not examine the circumstances of the loan grant – arm’s length or 
as a substitute for share capital – in view of its finding that temporary value 
impairment did not justify a write-down in any event. It should, however, be 
noted that the law has been changed in the meantime to exclude all bad debt 
losses on related-party debt of this nature. However, the finding holds good for 
third-party interest-free assets, such as in the field of customer finance. 
 
Supreme Tax Court judgment I R 43/11 of October 24, 2012, published on 
January 2, 2013 

 
5% dividend expense disallowance restricts freedom of establishment 
 only 
Up to 2002, the disallowance of 5% of tax-free dividends received as a lump sum 
determination of effectively connected expenses was restricted to dividends 
exempted under a double tax treaty. Domestic dividends were exempted in 2001 
under a different provision and the disallowed effectively connected expenses 
were those actually incurred. This difference in treatment was later held to be a 
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restriction on the freedom of establishment; thus the 5% disallowance could no 
longer be applied to dividends on significant holdings in companies in other 
EU/EEA member states. A company with a 33.5% holding in a US company has 
claimed that the discrimination inherent in the 5% rule is also a restriction on the 
free movement of capital and that the 5% disallowance should be disapplied in its 
case as well. 
 
The Supreme Tax Court has now held that the relevant freedom for investments 
of 10% or more is that of establishment. A holding of at least 10% of the share 
capital is generally sufficient to give the investor “definite influence” over a 
company’s affairs. Certainly, a 33% holding implies a greater interest in the 
company than the mere wish to receive dividends. Accordingly, the free 
movement of capital is not the point at issue. Since the freedom of establishment 
does not extend to an EU/EEA investor’s right to set up operations in the USA, 
the 5% blanket disallowance does not infringe community law. 
 
It should be noted that the discrimination was resolved for 2002 with a provision 
extending the 5% disallowance to all tax-free dividend income without regard to 
the reason for the exemption. This case thus has no direct relevance to dividend 
income earned thereafter, although it is useful as an indication of the hard and 
fast distinction between the two freedoms favoured by the Supreme Tax Court. 
The ECJ on the other hand appears to prefer a more individual approach – see 
the Test Claimants judgment C-35/11 of November 13, 2012 summarised here 
under “From Europe”. 
 
Supreme Tax Court judgment I R 7/12 of August 28, 2012 published on 
November 14 
 

“Minimum taxation” constitutional 
Losses may be carried forward without time restriction. However, the offset in 
any one year is limited to the first €1 m of annual profit plus 60% of the 
remainder. This deferral of loss relief is known as “minimum taxation” as it 
ensures that 40% of annual earnings of over €1 m will be taxed regardless of past 
history. At the time of its introduction, the measure was explained as necessary 
in order to ensure the stability of tax revenue in view of the large volume of losses 
being carried forward throughout the country. An investment fund company has 
challenged this rule on constitutional grounds, alleging that charging part of its 
profits to tax is confiscatory when it has losses brought forward that will 
foreseeably lapse with the company’s liquidation in some 20 years’ time. This 
latter assertion was based on its investment policy of holding some two-thirds of 
its funds in shares producing income in the form of 95% tax-free dividends. Its 
fully taxable interest income was roughly equal to its annual operating expenses. 
 
The Supreme Tax Court has now held that there is no constitutional objection to 
the rule. The state has a legitimate interest in securing its revenue with a system 
of minimum taxation. The present rule is an acceptable compromise between the 
conflicting principles of taxation according to the means to pay and taxation by 
reference to the period in question. The objection that the effect of minimum 
taxation is foreseeably confiscatory in view of the fund’s investment policy cannot 
be allowed to stand, as there is no certainty that either that policy or the tax law 
will remain unchanged for the next twenty years. In reaching this conclusion, the 
court was guided by early Constitutional Court rulings accepting that loss relief 
could be restricted to certain income categories, to a category of business or by 
time (up to 1979 there was a five year time limit on loss carry forwards). 
 
Supreme Tax Court judgment I R 9/11 of August 22, 2012, published on 
November 28 
 

Phone call deduction for employees on tour 
A sailor regularly phoned home in order to keep in contact with friends and 
family while at sea. For the tax office, these phone call costs were incurred as 
private expenses. However, the Supreme Tax Court has now allowed the cost of 
up to 15 minutes phone time from the employee’s current position as a deductible 
cost of earning employment income. The court has taken this position, saying 
that whilst the nature of the phone calls may well have been private, the reasons 
for their necessity were occupational. The enforced absence from home made the 
calls necessary to deal with private problems and to keep in contact with family 
and friends as a necessary alternative to the personal contact to be established 

http://blogs.pwc.de/german-tax-and-legal-news/2012/11/14/foreign-tax-credit-precluded-if-domestic-income-exempt-despite-being-taxed-below-nominal-rate-freedom-of-establishment-vs-capital-m/
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during the weekly trips home for those claiming double-household relief. 
Double-household relief is available to those living away from home for 
professional reasons, both for the cost of the second accommodation and for 
weekly journeys between the two residencies. Those prevented from claiming it 
by employment circumstance may deduct necessary phone call costs as the 
alternative. 
 
Supreme Tax Court judgment VI R 5010 of July 5, 2012 
 

Staff sales benefit to be based on local net retail price 
The Income Tax Act taxes the benefit in kind enjoyed by employees from their 
cheapened staff purchases as the difference between the price paid by the 
employee and the local “usual retail price, net of usual price reductions”. 
However, a more specific rule applies to staff purchases of products 
manufactured or regularly dealt in by the company. This bases the benefit on the 
comparison between the price actually charged and 96% of the net price regularly 
offered by the employer or his nearest customer on the local retail market. This 
latter benefit is further reduced by a general allowance of €1,080 p.a. In most 
cases, this special provision for staff sales of company goods is more favourable 
to the employee, although it might not be if the nearest local retailer is able to 
charge more than his competitors. There is also debate on the definition of the 
net retail price when applied to motor vehicles. The finance ministry initially 
took the view that this meant the list price less 50% of the average discount given 
by retailers, but has since raised its discount allowance to 80%. 
 
Two motor industry employees have challenged the tax office calculation of their 
benefits from their participation in the staff car purchase scheme run by their 
employers. The first claimed that his benefit should be reflect the full discount 
regularly offered by the relevant retailer, whilst the second added that he should 
be allowed to choose between the alternative calculations of the benefit. This 
would, in his view, allow him to claim a dealer’s rebate of up to 20% as “usual” 
and therefore tax-free. He substantiated the 20% with press reports. 
 
The Supreme Tax Court has now held that the net retail price taken into the 
comparison should be after deduction of all rebates available to unrelated 
customers on their purchases of the goods in question. It has also held that the 
second, “company product” comparison is a variation on the first, intended to 
privilege qualifying employees. Thus the tax office cannot insist on it, if, in the 
circumstances, it runs to a taxpayer’s disadvantage. On the other hand, an 
employee’s presentation of locally available discounts must be specific to the 
goods, place and time at issue. Press reports formulated in general terms are 
inadequate as support for such claims. 
 
Supreme Tax Court judgments VI R 30/09 and VI R 27/11 of July 26, 2012 
published on November 7 
 

Bank investment management for EU-resident private clients subject to 
VAT 
A bank offered its private clients an investment management service. This 
involved holding client investments in its own name and dealing on the client’s 
behalf following an agreed strategy, but without reference back to the client on 
specific transactions. It charged an annual fee of 1.8% of the value of the 
portfolio, regardless of the volume of the transactions. This fee was presented as 
being 1.2% for holding the securities and 0.6%for dealing, although the split was 
meaningless as no client could enjoy one part of the service without the other. 
The bank maintained that the entire service was free of VAT as dealing in 
securities; the tax office maintained that it was fully taxable in Germany as 
general asset management. The Supreme Tax Court referred the case to the ECJ. 
The ECJ held that the entire service was a single supply. At least one major 
portion was not exempt under the VAT Directive; thus the supply as a whole was 
taxable. However, asset management fell under the broader definition of 
financial services when determining the place of supply. These services were thus 
deemed to have been performed in the country of residence of a private banking 
customer from outside the EU/EEA. Charges to those customers were not subject 
to German VAT under the directive. The Supreme Tax Court has followed this 
ruling in both respects. The place of supply provisions of the directive were more 
favourable to the customer than those of the German VAT Act. Customers could 
therefore call on the directive directly as being the higher law. 

http://blogs.pwc.de/german-tax-and-legal-news/2012/11/14/bank-investment-management-for-eu-resident-private-clients-subject-to-vat/
http://blogs.pwc.de/german-tax-and-legal-news/2012/11/14/bank-investment-management-for-eu-resident-private-clients-subject-to-vat/
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Supreme Tax Court judgment V R 9/10 of October 11, 2012, published on 
November 14 
 
ECJ judgment C-44/11 Deutsche Bank of July 19, 2012 
 
 

 
 

 

From Europe 
 
No foreign tax credit method if domestic income exempt and corpor- 
ation tax regularly  below nominal rate; freedom of establishment 
 vs. capital movement 
The December 2006 Test Claimants in the FII Group Litigation judgment (case 
C-46/04) held national rules for the relief from double taxation of dividends in 
the hands of a corporation by exempting income of domestic source whilst 
crediting the foreign tax actually paid on those of foreign source to be acceptable 
in the face of the freedoms of establishment and of capital movement. Its main 
reasoning was that the two methods led to the same result where the subsidiary’s 
tax rate is the same as, or higher than, that of the parent. If the parent’s rate is 
higher, the exemption is more favourable than the credit; however, this was a 
consequence of the largely unharmonised corporation tax systems within the 
EU/EEA and was not a breach of one of the fundamental freedoms. Test 
Claimants have now returned to the fray with the follow-up question as to 
whether the original finding still holds good if the corporation tax charged in the 
country of the parent is regularly less than the nominal rate would seem to imply. 
This question was posed from a UK background of frequent corporation tax 
reliefs, often leading to little or no tax being paid. The effect of the exemption 
method is to exclude the privileged income from the subsidiary from the 
standard rate taxation to be levied on the parent. It thus passes the effects of 
reliefs and allowances available to operating companies up the holding chain. By 
contrast, the tax credit granted on foreign dividends is limited to the lower of the 
foreign tax actually paid or the UK tax actually chargeable. Foreign reliefs are 
thus effectively lost on distribution of the income to a foreign parent. The ECJ 
has now followed this argument and held there to be breaches of the 
fundamental freedoms of establishment and capital movement as long as the 
national court is satisfied that company profits in the member state concerned 
really are generally taxed at a lower level than that implied by the nominal rate. 
The court went on to confirm that its finding also applies where the foreign 
burden was incurred by a sub-subsidiary, rather than the company distributing 
the dividend and where the burden on the dividend recipient was, in fact, borne 
by its own same country parent in consequence of group income elections. 
 
This second Test Claimants case involved foreign source dividends from outside 
the EU/EEA. The question of the applicable fundamental freedom – of capital 
movement applicable worldwide for EU/EEA investors, or of establishment to 
the exclusion of non-EU/EEA countries – was thus of decisive importance. The 
ECJ has now held that an EU/EEA citizen or company can call on either, unless 
the legislation at issue is solely aimed at situations involving overall control over 
the subsidiary. The present case was only concerned with taxation of dividend 
income and the relevant rules did not change with the size or purpose of the 
investment. Thus the aggrieved party could claim either freedom with effectively 
the same result. This finding contrasts with that of Scheunemann (case C-31/11, 
judgment of July 19, 2012) denying a German inheritance tax relief for the 
preservation of family-held and managed businesses in respect of a wholly-
owned investment in Canada. In the Scheunemann case the freedom of 
establishment was seen to eclipse that of capital movement, but was not relevant 
to a holding in a Canadian company. 
 
The ECJ case reference is C-35/11 Test Claimants in the FII Group Litigation, 
judgment of November 13, 2012. 
 

Dividend withholding tax not disadvantage for foreign pension fund 
Germany levies a 25% withholding tax on dividends paid. Corporate recipients 
may request a partial refund to 15% and all recipients entitled to further, treaty 
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relief may file the appropriate claims. However, the remaining tax is a final 
burden for foreign recipients, though not for their domestic fellows, for whom it 
becomes a payment on account of their final liability once they file their tax 
returns. Ultimately, the distinction means that the foreign recipient cannot claim 
a deduction for any direct costs of earning the dividend income. This conclusion 
was, for the Commission, a clear indication of discrimination against foreign 
pension funds investing in Germany. Accordingly it brought a case against 
Germany before the ECJ, claiming a hindrance on the free movement of capital. 
 
The ECJ has now dismissed the Commission’s suit for lack of evidence of any 
actual disadvantage suffered by foreign funds as dividend recipients. The 
Commission claimed that foreign funds could expect to have bank charges on 
their dividend receipts, costs in corresponding with their dividend debtors and 
staff costs in connection with their investments. However, it could produce no 
concrete examples of any of these costs actually arising in connection with a 
German dividend receipt. Accordingly, there was no evidence that the difference 
in tax status put a foreign fund at a disadvantage. Indeed, the ECJ accepted the 
German assertion that the incidence of such costs as claimed by the Commission 
was improbable. 
 
The ECJ case reference is C-600/10 Commission v. Germany, judgment of 
November 22, 2012. 
 

Builders’ reverse charge applies to all construction work 
In the interests of combatting mass VAT “missing trader” fraud in the building 
industry, Germany was authorised in 2004 to levy VAT on construction work 
invoiced to other VAT-payers by reverse charge. However, German 
implementation of this measure has only been partial, the building industry 
reverse charge being restricted to supplies of goods and services serving the 
construction, maintenance, alteration or demolition of buildings if invoiced to 
business customers in the building industry. A building firm is now disputing a 
tax office claim that it should have reverse charged a construction project 
completed in the previous year and invoiced without VAT. In this, it accepts that 
it should have done so under the VAT Act, but argues that the relevant provision 
is an incorrect transposition of the EU “derogation” and thus invalid. More 
particularly, it argues that the derogation applied to “construction works” and 
therefore to services only and that Germany had no right to restrict its 
application to transactions within the building trade. 
 
The ECJ has now held that the derogation applies to both goods and services 
without making a distinction between the two. It reached this conclusion from 
the premise that, although “construction work” is not defined in the VAT 
Directive, common language usage would suggest making no distinction between 
goods and services. The purpose of the derogation, to defeat tax fraud, too, 
should be taken into account. That purpose would only be achieved if the reverse 
charge applied equally to both types of transaction, as both were equally 
susceptible to fraud. In any case the distinction would generally be a complex 
matter to be decided on the circumstances of each case and thus, itself, prone to 
error. The derogation therefore had to be applied to construction work regardless 
of its national law classification as delivery of goods or the performance of a 
service. 
 
The ECJ also accepted in principle the German restriction of the derogation to 
the building trade. Derogations were exceptions to the general rule and should 
therefore be interpreted narrowly, provided their effectiveness was not 
compromised and tax neutrality was observed. Keeping the reverse charge within 
the building trade did not render it ineffective as a curb on building industry tax 
fraud, and tax neutrality was also preserved. The reverse charge when made did 
not lead to a payment obligation for those involved and also burdened neither the 
state nor the EU budget. Its effects were therefore in no way disproportionate. 
The ECJ’s one reservation lay in the question of a possible impingement of the 
German building trade restriction on the legal certainty of application of the 
derogation. There was, indeed, no specific suggestion that legal certainty had in 
any way been compromised; however, the ECJ felt moved to suggest the referring 
court review this question for itself. 
 
The ECJ case reference is C-395/11 BLV, judgment of December 13, 2012. 
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Input tax split not necessarily by turnover 
The Sixth (and now the VAT) Directive provides for calculation of the deductible 
input tax on costs incurred in connection with both taxable and tax-free outputs 
in proportion to the respective turnover. However, it also offers member states a 
choice of other apportionments, including usage. The German VAT Act, on the 
other hand, accepts the turnover-based apportionment only if no other basis is 
feasible in the circumstances. A taxpayer with a building let partially for 
commercial use with VAT charged on the rentals and partly as VAT-free living 
accommodation, has argued for the turnover-based apportionment on the basis 
of the precedence of the Sixth Directive over German law, and of the precedence 
within that directive of the general rule over the exceptions. As “derogations” 
these should be narrowly applied. The tax office argued for a reduced input tax 
deduction on the basis of the floor space division between the office and the 
private dwelling parts of the building. The tax office thus claimed application of 
German law as it stands, arguing that there was no conflict with the Sixth 
Directive. 
 
The ECJ has effectively returned the dispute to the German Supreme Tax Court 
with its finding that the primary rule of the Sixth Directive is that of a turnover-
based allocation. The other options listed in the directive are intended to give 
member states the possibility of achieving a “more precise” result in the given 
circumstances. It is for the national court to establish whether or not a “more 
precise” result has been achieved. Unfortunately, the ECJ did not say what it 
meant by “more precise” in the context of a choice of calculations, each leading to 
an exact amount, so the final outcome of the dispute is presently unforeseeable. 
 
The ECJ case reference is C-511/10 BLC Baumarkt, judgment of November 8, 
2012 
 

Houseboat at a permanent mooring can be immovable property 
The taxpayer owned a houseboat which had been moored at the same spot on the 
Rhine alongside the riverbank for many years. Its engine had long since been 
removed, it was held permanently in place by a complicated system of shackles, 
and it was connected to dry land by a landing stage, a water main, and power and 
phone lines. Its moorings were assured by long term lease from the city 
authorities. The taxpayer let the boat as a restaurant to a contractor, free of VAT 
on the advice of her tax advisers, who saw the boat as effectively anchored to a 
single spot and therefore as immovable. Following an audit, the tax office 
demanded payment of the VAT for the past few years, claiming that the boat was 
a means of transport. The taxpayer sued her tax advisers for the VAT lost through 
their inappropriate advice; the advisers defended themselves with the contention 
that their advice had been a correct rendering of the (then) provisions of the 
Sixth Directive. 
 
The ECJ has now held that the boat was an immovable property in the 
circumstances of the case. Accordingly, it could be let free of VAT. It was 
physically attached to the ground in a way that effectively immobilised it. It was 
connected to a range of utilities provided through fixed lines and mains and had 
its own postal address. It was used as a restaurant under a long-term lease. The 
restaurant was dependent on its favourable location – just outside Cologne, but 
with easy parking – so there was every reason not to move the boat, even if it had 
been physically possible to do so. 
 
The ECJ case reference is C-532/11 Leichenich, judgment of November 15, 2012. 

 
Health care VAT exemption may not be arbitrary 
German health care is financed partly through a system of health funds under 
close state supervision (”statutory” health insurance) and partly through health 
policies offered by insurance companies (“private” health insurance). The two 
systems run in parallel; every resident must be a member of one or the other, but 
there is generally no point in being a member of both. Outpatient health care 
services are free of VAT if they are provided by a limited number of public bodies, 
or by a private organisation that supplied at least 40% of its services to members 
of the statutory health insurance scheme during the previous year. A case 
claiming the threshold to be discriminatory brought by a free-lance nurse who 
missed it (at the time it was two-thirds) has now come before the ECJ. The ECJ 
has found that there is no objection to such a threshold if the object is to ensure 
sufficient care for the needy and there is also, in principle, no objection to basing 
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it on the circumstances of the previous year. However, there must be some 
exception to allow for new start-ups, as otherwise any new health care venture 
would be necessarily be subject to VAT during the first one or two years of its 
operation, even if it clearly confined itself to activities within the meaning of the 
exemption. The court accepted the threshold as such on condition that it did not 
operate to unduly favour the public bodies offering similar services. This was for 
the referring court to establish on the basis of their charters and operating 
circumstances. 
 
The ECJ case reference is C-174/11 Zimmermann, judgment of November 15, 
2012. 
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