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Sondervermoegen / investors 
Latest developments 

 
Based on our experience with filing requests for a refund of Dutch dividend 
withholding tax for German based investors, we understand that German 
investors often invest via Sondervermoegen. Such Sondervermoegen 
occasionally only have one participant (“Spezialfonds”), which may for example 
be a German insurance company, pension fund or bank. Lately, we have seen 
that German investors or the Sondervermoegen through which they may have 
invested are receiving question letters from the Dutch tax authorities (DTA) in 
response to requests for a refund of Dutch dividend withholding tax. Some of 
these German investors / Sondervermoegen are currently already past this 
‘administrative phase’ and are moving towards litigation. 
 
This NewsFlash provides the latest state of affairs in relation to the requests for 
refunds of Dutch dividend withholding tax specifically for the German market.   
 
Introductory remarks 
 
As a first step in the Dutch refund procedure, requests for a refund of Dutch 
dividend withholding tax should have been filed. In situations where German 
investors invested through Sondervermoegen, PwC has always advised to file 
refund requests at the level of the Sondervermoegen and the respective 
investors, in order to prevent the Dutch tax authorities from arguing that a 
refund request is filed by the wrong entity.  
 
Latest developments – general 
 
Investment funds 
 
If certain requirements are met, an entity may opt for the status of Fiscal 
Investment Institution (“FII”). For the years up to 2008, a Dutch-resident FII 
was entitled to a refund of Dutch dividend withholding tax on Dutch dividends 
received. A non-resident investment funds, that is comparable to an FII, was not 
entitled to such a refund. This may be considered a breach of EU law. 
 
Post 2008, a Dutch-resident FII effectively obtains a refund of the Dutch 
dividend withholding tax on its Dutch dividends received through a reduction of 
the amount of Dutch dividend withholding tax that it has to withhold  
on distributions paid to the end investor regardless of nationality.  
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A non-resident investment fund is not able to receive such a refund. Accordingly, 
the Fund is discriminated against on the basis of its State of residence. This may 
be considered a breach of EU law. 
 
For foreign investment funds, the Dutch Supreme Court ruled in the landmark 
case of 15 November 2013 that the distribution requirement of the Dutch FII-
regime is essential for comparability purposes. The distribution requirement 
states that an FII has to distribute annually within eight months of the end of the 
financial year all of its available profits calculated in accordance with the FII 
obligations. As the reasoning is very brief, many questions are still not answered 
and several court cases are pending in this regard. For instance, there are 
multiple possibilities for a Dutch FII to distribute its profits. The profits can be 
distributed through a distribution in cash, through a distribution of stock 
dividends or through allocating profits to the shares in a fund. In this respect we 
note that a Dutch Court of Appeal recently concluded as a matter of fact that a 
Luxembourg SICAV did not distribute a dividend on its accumulating shares. 
Unfortunately, the claimant in that case did not take the position that an 
allocation to capital on accumulation shares qualified as a dividend distribution 
according to Dutch tax standards. The Dutch Court of Appeal case is now 
pending before the Supreme Court. Furthermore, in order to apply the FII-
regime also certain shareholder requirements have to be met. The Dutch 
Supreme Court has neither rendered a decision yet as to the question whether 
the shareholder requirements are essential for comparability purposes. 
 
In view of the above it is still not clear when a foreign investment fund is 
comparable to a Dutch FII and whether a foreign investment fund is thus 
entitled to a refund of Dutch dividend withholding tax on the basis of EU law. As 
such, it is difficult to estimate the chance of success for obtaining a refund of 
Dutch dividend withholding tax on the basis of comparability of a foreign 
investment fund with a Dutch FII. In any case, given that the Dutch Supreme 
Court has ruled that the distribution requirement is essential for comparability, 
foreign investment funds should distribute their profits to their participants in 
order to potentially be eligible for a refund of Dutch dividend withholding tax. 
Allocation of profits to the capital on existing shares may also qualify as a profit 
distribution for Dutch tax purposes. 
 
Latest developments for German based investors 
 
In response to requests for a refund of Dutch dividend withholding tax filed by 
German claimants, question letters are being sent by the Dutch tax authorities.  
The first question which comes to mind when filing refund requests on behalf 
investors that have invested via Sondervermoegen is whether the 
Sondervermoegen can be considered tax transparent or opaque for Dutch tax 
purposes. This is important in order to determine whether the claim should 
(have) be(en) filed at the level of the Sondervermoegen or at the level of the 
investor. Currently, there is case pending before a Dutch Court of Appeal which 
specifically addresses this question. As there has always been much uncertainty 
with respect to the qualification of Sondervermoegen as tax transparent or 
opaque for Dutch tax purposes, we have advised clients to file the requests for a 
refund of Dutch dividend withholding tax both at the level of the 
Sondervermoegen and at the level of the investor.  
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Administrative phase 
 
The question letters as sent by the Dutch tax authorities request detailed 
information in relation to the Sondervermoegen itself and its participants. In our 
experience, some of the questions raised do not seem relevant and furthermore 
the Dutch tax authorities do not seem willing to await the outcome of pending 
court cases which are relevant for assessing the claims filed on behalf of the 
Sondervermoegen and/or its investors.  
 
There are several strategies that may be pursued in approaching these question 
letters: 
 

i. Provide the Dutch tax authorities as much as possible with answers to 
their questions and provide the supportive documentation/information 
requested for. 

ii. Provide the Dutch tax authorities with answers to those questions which 
can easily be answered and the supportive documentation which is 
readily available. This likely would be sufficient to already make an 
assessment whether the Sondervermoegen is comparable to a Dutch 
fiscal investment institution.  

iii. Not to provide the Dutch tax authorities with the answers to their 
questions and the supportive documentation they request for and to 
apply an approach whereby information to make an assessment whether 
the Sondervermoegen is comparable to a Dutch fiscal investment 
institution is only extensively provided in court.  

 
The advantage of the first option is that if it is decided to go to court following a 
possible rejection by the Dutch tax authorities, it is likely that the parties 
involved are in agreement on the facts and that only the technical issues are to be 
discussed during the court proceedings. Furthermore, the risk that the Dutch tax 
authorities would take formal actions as a result of which the burden of proof of 
the Sondervermoegen may become heavier, is remote.  
 
The second Option has the same advantages as the first, but is less burdensome 
and less time consuming. We advise our clients in any event to provide the 
Dutch tax authorities with information they can work with. By doing so the 
process of obtaining a possible refund by the Sondervermoegen would not be 
jeopardized.  
 
We doubt whether the third Option is the most beneficial/efficient way going 
forward inter alia because:  
 

i. it is not efficient as in the end further information / documentation 
should be provided anyway; 

ii. we expect the time gain resulting from not at all answering the 
questions / providing supportive documentation to be  limited as the 
Dutch tax authorities are likely more inclined to speed up the process 
then (quick responses, etc);  

iii. the Dutch tax authorities may take formal actions as a result of which the 
burden of proof of the Sondervermoegen may become heavier; 

iv. the court may be in favour of the position of the Dutch tax authorities 
because of psychological reasons - although perhaps overenthusiastic, in 
essence the Dutch tax authorities are just doing their job by asking 
questions / documentation to assess the refund requests. 
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PwC has a meeting with the Dutch Lower Court on 23 February 2015 (Court of 
Breda) to discuss efficient ways in dealing with the many expected court cases in 
case rejecting decisions of the Dutch tax authorities are appealed. What we 
understand from our conversation with the Dutch tax authorities is that they are 
still of the view that all cases need to be litigated. We believe that the outcome of 
our meeting with the Dutch Lower Court would be very important in 
determining the strategy going forward. Depending on the outcome of our 
meeting with the Dutch Lower Court and individual preferences, it can thus be 
decided further how to respond to the questionnaires, but generally we feel that 
applying option 2 for the time being should be the preferred route. 
 
Appeal phase 
 
As several cases are pending before the courts, it could very well be that in the 
end not all cases are being litigated. In case the Dutch tax authorities reject the 
refund requests and if it decided to go to court, it is our expectation that similar 
cases will be jointly handled by the Dutch lower court. If not, a request hereto 
can be filed, although it is ultimately up to the discretion of the court to decide 
whether or not to join cases. In addition, if similar cases are handled by different 
courts, the courts can allocate these cases to one. It is also possible to file a 
request in this respect, although it is ultimately up to the discretion of the court 
to decide whether or not to allocate cases to one court. As other German clients 
may be committed to enter the appeal procedure in the future, we expect that 
efficiency can be achieved. This is of course under the assumption that the 
claimants and the Dutch tax authorities are in agreement as regards the facts. 
Should the facts still remain unclear at the start of the court proceedings, we 
expect that the costs of the litigation procedure would increase (due to increased 
discussions). This would also be a reason to go for Option 1 or 2 as mentioned 
above when answering the question letter.  
 
PwC would be happy to assist German based clients during the appeal phase. 
Depending on the client’s situation and to what extent the facts of the case have 
been agreed upon with the Dutch tax authorities, we can determine the litigation 
strategy. In short, the various steps of the appeal phase are as follows: 
 

 Step A: Court of first instance (lower court); 
 Step B: Court of appeal  

(If both parties agree it may be possible to skip this phase and proceed to 
the Supreme Court immediately).  

 Step C: Supreme Court  
 Step X: European Court of Justice  

(Any instance may refer the case to the European Court of Justice for 
prejudicial questions).    

 
Interest compensation 
 
As per 1 January 2015, parties which have been granted refunds of Dutch dividend 
withholding tax on the basis of EU Law, may be entitled to an interest 
compensation pursuant to Dutch law. The interest is calculated over the period 
starting on the date on which the dividend withholding tax has been paid to the 
Dutch tax authorities and ends on the date on which the dividend withholding tax 
has been repaid by the Dutch tax authorities. The interest is calculated over the 
amount of the Dutch dividend withholding tax for which a refund is granted. The 
interest rate depends on the market interest.  
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PwC contacts 
 

If you would like further advice or information on the issues outlined in this 
brochure, please call your PwC contact listed on the final page of this NewsFlash. 
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