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Change to the BaFin’s administrative practice relating to credit 
funds – two steps ahead, one step back 

Introduction 

The draft bill for the act to implement directive 2014/91/EU (UCITS-V-Directive) was 
circulated at the beginning of last week and also includes selective adjustments of the 
capital investment code law (Kapitalanlagegesetzbuch (“KAGB”)) and the Banking Act 
(Kreditwesengesetz (“KWG”)). Regarding so-called “credit funds” the draft bill follows 
the direction which the BaFin, while fundamentally changing its previous administrative 
practice, already anticipated with its writing from 12th May 2015 (GZ: WA 41-Wp 2100 – 
2015/0001, following ‘’writing“). 

Until now the allocation of a loan as well as the restructuring of bought loans by 
(German) funds has been illegal. From now on the direct allocation of a loan as part of 
the collective trust administration is permitted for certain investment funds. 
Furthermore the restructuring or the prolongation of loans by funds – acquired via 
assignment and held in the portfolio – no longer counts as illegal or as business for 
which a financial license is needed in accordance with the KWG. However the BaFin 
states certain restrictive recommendations relating to the allocation and the 
restructuring of loans – with reference to upcoming changes to the KAGB, which now 
materialize in the form of the draft bill – which, according to the agency, should in 
principal be adhered to already. 

The amendment of the German administrative practice has been made necessary with 
regards to the European legal situation, the practice in other member states and the view 
of the ESMA, the European securities regulatory commission. 

The new administrative practice allows the set-up of (derivative) loan-allocating funds in 
Germany. In addition it primarily creates legal certainty related to the restructuring or 
the prolongation of loans held in the portfolio by AIF. Simultaneously the BaFin sets up 
new requirements or restrictions – in the form of “recommendations” - for the 
management of loan-allocating AIF, whose practical consequences can currently not be 
foreseen.  
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Overview 

The amended administrative practice can be summarised as follows: 

• The BaFin exclusively refers to German funds, as foreign AIF are not regulated
by the KAGB.

• The allocation of loans by closed special-AIF (AIF with institutional investors
only) is permitted under certain conditions in which the fund can be
administered by a fully licensed or a solely registered manager in accordance
with § 44 KAGB. The set-up of “loan originating funds” in Germany is therefore,
in principle, possible as of now.

• The (following) restructuring / prolongation of loans granted or acquired by
assignment by the AIF or its manager is now generally allowed by investment
law and no longer qualifies as a banking business that requires KWG-permission
from the BaFin

• The BaFin introduces (as a ‘’recommendation“) a new investment limit of 50%
of the fund-NAV concerning the acquisition of unsecuritized loans by open
special-AIF and hedge funds within the meaning of the KAGB.

• For closed special-AIF (primarily private equity and infrastructure funds) lower
requirements can be made on the allocation of shareholder loans, if certain
requirements – not named by the BaFin in its writing – are met.

Previous administrative practice 

Hitherto the (direct) allocation of loans with the investment asset pool within the 
meaning of the KAGB was generally – apart from certain exceptions – forbidden by 
investment law (cf. § 93 IV KAGB). The allocation of loans as a banking business in 
Germany was exclusively allowed with permission from the BaFin in accordance with § 
32 KWG. Furthermore the restructuring of credits held in the portfolio, in terms of 
changing the conditions of the loan agreement (adjustment of terms or prolongation) 
was generally counted as a “grant of loan of money” and therefore as a banking business 
requiring a license.  

Reasons for the change to the BaFin-practice – European legal situation 

The Bafin justifies the amendment of its administrative practice with the European legal 
situation and the situation in some other EU member states which already allow the 
allocation of loans by AIF through explicit national regulations or in line with the national 
administrative practice (e.g. Ireland, Italy, Malta and Luxembourg). The AIFM guideline 
is a manager regulation that essentially does not include product rules for alternative 
investment funds and is therefore not opposed to the allocation of loans for account of 
AIF. Moreover, certain funds are generally allowed to grant loans to qualifying portfolio 
companies by the regulation of European venture capital funds (EuVECA), the regulation 
of European social entrepreneurship funds (EuSEF) or the Draft of the ELTIF regulation; 
these fund categories are AIF. On this basis the ESMA currently takes the view that ‘’loan 
originating funds“ are permitted.      

The new administrative practice in detail 

In the course of its change to the administrative practice the BaFin now takes the view 
that the original allocation of loans as well as the restructuring and the prolongation of 
loans by AIF are to be seen as part of the collective trust administration and therefore – 
as long as compatible with the product rules of the KAGB – permitted. The KAGB as lex 
specialis replaces the KWG in this respect. From this it follows that the KWG – 
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according the BaFin – is no longer to be used for the question of classifying the grant or 
the restructuring of loans by AIF as a banking business (requiring a license).  

In the scope of its writing the BaFin defines – in the form of ‘’recommendations“ – 
requirements and restrictions regarding the AIF and or its management concerning the 
allocation of loans (as well as the restructuring/prolongation where applicable) on the 
one hand, and concerning the acquisition by assignment in combination with a 
subsequent restructuring or prolongation of unsecuritized loans on the other hand. 

 Allocation of loans by (domestic) funds 

The BaFin declares firstly that the allocation of loans is only allowed for those (domestic) 
AIF for which the KAGB does not or barely includes product requirements. In this context 
the BaFin mentions in particular general open special-AIF pursuant to § 282 KAGB, hedge 
funds pursuant to § 283 KAGB and closed special-AIF pursuant to § 285 KAGB. 

Furthermore the BaFin limits the possibility of an allocation of a loan for an AIF account 
with a list of recommendations for financial investment management companies that 
administer the respective funds: 

• Loans should only be allocated for accounts of closed special-AIF.

• Loans should not be granted to consumers or to persons or companies where the
allocation could result in a conflict of interest which could be avoided by not
granting the loan (e.g. loans for an account of the AIF should not be granted to the
financial investment management company or the depositary of the AIF if this
could result in a conflict of interest).

• The BaFin has a critical view on leverage in AIF for whose account loans are given.
If leverage is still used it should be kept to a minimum. To avoid a classification of
the AIF as a credit institution within the meaning of the Capital Requirements
Regulation (CRR), the fund should not borrow from the public while allocating
loans.

• Pursuant to § 28 KAGB a financial investment management company has to have
a proper business organization which includes an appropriate risk management
system. This system has to ensure that the risks of the relevant investment
strategies can at all times be recorded, measured, controlled and supervised. From
this it follows according to the BaFin that fully licensed as well as solely registered
fund managers – whose AIF allocate loans – should fulfill the minimum
requirements (MaRisk) from the BaFin writing 10/2012 (BA) as long as these
requirements relate to the credit business and can be transferred to the allocation
of loans by AIF. This includes for example the demands on processes in credit
business, regulations concerning the allocation of loans, further processing, the
monitoring of loan processing, intensive support, dealing with difficult credits,
provision for risk, methods for early detection of risks, risk classification methods
and the preparation of risk disclosure statements.

This requirement serves, in our consideration, in particular to avoid the regulation
arbitrage in the scope of the underground banking discussion. If a proportionate
interpretation of these banking supervisory laws relating to loan allocating AIF
happens will, as far as we can currently see, be one of the crucial criteria for the
question if ‘’loan originating funds“ will actually be set up in Germany.

• To avoid a term transformation, short-term loans for the account of the AIF
should not be borrowed to finance the long-term allocation of loans.

• Risk spreading limits should be specified for the AIF (e.g. limitation of the
exposure per beneficiary)
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• The manager should hold a certain minimum liquidity in regards to the AIF by
investing in easily sellable assets to be able to fulfill any due credit liabilities of the
fund.

We consider the requirement of a liquidity reserve as rather critical. It could result 
in the investment in such funds not being as attractive for return-focussed 
investors.  The investor in the segment of ‘’Direct Lending Funds/Debt Funds“ 
regularly only wants to buy shares of a fund whose assets are 100% invested in 
loans (holding cash and money market investments will usually reduce the return 
of the AIF). 

Restructuring and/or prolongation of loans acquired by assignment 

According to the new administrative practice of the BaFin, AIF that can acquire 
unsecuritized loans according to the KAGB are now also permitted to perform the 
restructuring and / or prolongation of these loans held in the portfolio. As mentioned, 
the BaFin only refers to German AIF within the meaning of the KAGB. In our current 
consideration the restructuring and prolongation of loans for German companies by EU-
AIF from other member states (under certain circumstances third country funds, too?) 
acquired by assignment should be generally permitted and not justify a banking business 
requiring a license within the meaning of the KWG. This would avoid discrimination and 
promote equal treatment.  

The funds that can generally acquire unsecuritized loans according to the KAGB 
primarily include open special-AIF with firm investment conditions (§ 284 KAGB), 
general open special-AIF (§ 282 KAGB), closed special-AIF (§ 285 KAGB), hedge funds 
(§ 283 KAGB) and other investment funds (§§ 220, 221 KAGB). 

In this context the BaFin makes – with reference to the risk of mismatching maturities as 
a consequence of illiquid loans and a following ‘’run-risk“ of the investors – certain 
recommendations which should, according to the agency, already be followed by 
financial investment management companies regarding the acquisition of unsecuritized 
loans.  

The risk and liquidity management system of a financial investment management 
company requiring a license that invests in unsecuritized loans for the account of an 
open special-AIF has to be appropriately organized for this business.  

In this respect, unsecuritized loans should, according to the recommendation of the 
BaFin, not be predominantly acquired for the account or for the portfolio of an open 
special-AIF or a hedge fund; that is, no more than 50% of the value of such an open 
special-AIF should be invested in unsecuritized loans 

This restriction states an essential – newly created in investment law by the BaFin as a 
“recommendation” – investment limit for open (German) special-AIF that is not 
covered by the current legal wording of the KAGB or its product regulations. An 
open special-AIF with firm investment conditions within the meaning of § 284 KAGB 
generally has – given the consent of its investors – the legally intended possibility to 
invest 100% of its assets in unsecuritized loans (according to § 284 it is explicitly 
possible to differ from the regulation of § 221 V KAGB – which includes an investment 
limitation of 30% of the NAV regarding the acquisition of unsecuritized loans). Because 
of this obvious contradiction between the new BaFin practice and the current legal 
wording the new limitation has been formulated as a ‘’recommendation“, whose legal 
force has to be discussed.  

The BaFin has however simultaneously announced that the German legislator intends to 
add regulations regarding the allocation, the restructuring and the prolongation of loans 
by AIF to the KAGB in the near future. With reference to upcoming “more restrictive 
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legal regulations“, financial investment management companies should - from the point 
of view of the BaFin – already follow the recommendations mentioned in its writing.         

The imminent changes to the law announced by the BaFin are now substantiated by the 
draft bill. The draft currently provides for an addition of a new no. 5 to § 284 KAGB, in 
which the limit for investments in unsecuritized loans is set – corresponding with the 
BaFin writing – at 50 % of such an open domestic special-AIF. To what extent the 
regulations provided in the draft bill will develop into law, however, is still to be seen.  

Summary – Two steps forward, one back 

The fundamental practical easing for credit funds is very welcome. In contrast, the newly 
planned legal investment limit of 50% makes little economic sense in times in which on 
the one hand the plight of institutional investors during periods of low interest should be 
alleviated (instead of exacerbated), and on the other hand the integration of these capital 
investors in infrastructure, changes to energy, networks, information highways etc. is 
politically desirable. This is even more so the case when foreign AIF (which are not 
subject to the limits of gold plating) may be sold any time, no problem, to domestic 
investors on the basis of an EU passport.   

You Tube: https://www.youtube.com/user/Steuerhammer 

https://www.youtube.com/user/Steuerhammer
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