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No VAT exemption for services provided by key intermediary 

 

In its recently published judgement XI R 13/11 dated 14 May 2014 the German Federal 
Fiscal Court (BFH) decided on the VAT treatment of services performed by a key 
intermediary within a multi-level sales channel. According to the BFH the services 
performed by the key intermediary could not qualify for a VAT exemption since the key 
intermediary did not perform an intermediary service himself. 

Although the case at hand originated in the fund industry, it may have significant 
impacts on other intermediary structures as well (such as negotiation of insurance or 
other financial products). This is based on the fact that the term "negotiation" has to be 
interpreted in a consistent way according to EU law. 

Facts 
By means of a distribution agreement the claimant committed himself vis-à-vis a foreign 
affiliated company to distribute fund shares within the German-speaking territory. In 
order to perform these services, the claimant was supported by subcontracted self-
employed intermediaries working for the claimant. The claimant was in charge of 
training the intermediaries, informing them about the products to be sold and 
supporting them by means of advertising and public relations campaigns. The claimant 
had to verify that all purchase orders were complete and plausible before passing them 
on to the fund company. For his services the claimant received a performance-based as 
well as an ongoing commission. Part of this commission was passed on to the 
intermediaries. 

Judgement 
With its judgement the BFH confirms the decision taken by the court of lower instance 
(Lower Tax Court of Rhineland-Palatinate, judgement 6 K 2456/09 dated 24 March 
2011). According to the BFH the activity performed by the claimant himself did not show 
the typical elements of an intermediary service and consequently the VAT exemption for 
intermediary services could not be applied. Rather, the claimant took only the 
responsibility for the administrative work resulting from the contracts to be concluded. 
The court recognized that an intermediary service could be split up into several 
individual services; however, in order to apply the VAT exemption, the service performed 
must at each stage form a distinct whole and must be specific to and essential for the 
negotiation service. In the case at hand the claimant was not obliged to perform a 
negotiation service himself but carried out sales supporting services only. 

Comments / Recommendation 
With this judgement, on the surface, it seems that the BFH merely confirms or continues 
its previous case law with respect to the VAT exemption in multi-level intermediary 
structures. For example, the BFH already decided in a judgement in 2008 (BFH 
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judgement V R 44/07 dated 30 October 2008) that support, training and supervision of 
subordinated self-employed intermediaries could (only) be VAT exempt provided that 
the key intermediary had a possibility to influence either of the contracting parties when 
checking each tentative offer. Otherwise a typical intermediary service would not be 
performed and the VAT exemption could consequently not be applied. This 
jurisprudence is applied by the German tax authorities as well (see section 4.8.1 
sentences 8, 9 of the German VAT Application Guideline). 

Actually, however, the case which was now decided from the BFH differs considerably 
compared to cases previously decided by the BFH: while the BFH has, so far, ruled on 
structures only, in which the key intermediary stood beside the actual intermediary 
chain (i.e. the self-employed intermediary had a contractual relationship to the client of 
the claimant too, see BFH judgement V R 44/07 dated 30 October 2008 and BFH 
judgement V R 50/05 dated 6 September 2007), in the now decided case the key 
intermediary himself is part of the intermediary chain (i.e. the self-employed 
intermediary has a contractual relationship to the key intermediary only, not to the client 
of the key intermediary). When the BFH now, in the latter case, considers that the VAT 
exemption depends on the nature of the service actually performed by the key 
intermediary, the court disregards that within subcontracting structures the activity 
performed by the subcontractor generally has to be attributed to the service performed 
by the outsourcer. Consequently, as a result of this interpretation of the BFH, each 
service performed by an outsourcer vis-à-vis his principal could lead to a service which is 
subject to VAT, although the entire service performed by the outsourcer including the 
support of the subcontractor fulfils the criteria of a VAT exemption. In our opinion, this 
result is not in line with the jurisprudence developed by the European Court of Justice 
(ECJ) as regards the outsourcing of VAT exempt services (see e.g. ECJ case "Abbey 
National plc" C-169/04 dated 4 May 2006, recital 67). 

It remains to be seen how the German tax authorities will react to this judgement and 
whether they will use it for the past as well (e.g. in the scope of tax audits). In any case, 
tax payers should analyse whether their own intermediary structures could be affected 
by this judgement. Further, any difference in the facts compared to the case now decided 
by the BFH should be identified and summarized. Where possible, the possibility of the 
(key) intermediary to influence the contract to be concluded or to influence any 
contracting party should be contractually agreed and documented in writing. 
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