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Azerbaijan 

Amendment to the law on Notarial actions 

Amendment adds the notarization of the contracts on lease and use of agricultural land 
plots not exceeding five hectares concluded for the period not exceeding period of one 
year and notarization of power of attorneys for the lease or use of privately owned 
agricultural land plots given for the period not exceeding two years to the list of 
notarial actions carried out by persons equal to notary and other officials conducting 
notarial acts in accordance with the Civil Code of the Republic of Azerbaijan. 

Presidential Decree on establishment of the Financial 
Stability Board 

Financial Stability Board is established in order to provide favorable business and 
investment environment, create opportunities for entrepreneurs and protect their 
rights, increase the reliability of the banking system, ensure access to finance. The 
main goal of the Board is to implement measures to ensure the macroeconomic and 
financial stability on the regular basis. 

Presidential Decree on speeding up the privatization of the state-owned property 

According to the decree, the Cabinet of Ministers is commissioned based on the proposals 
of the State Committee for Property Affairs and other relevant bodies, to define a medium-
list of state owned enterprises, which will remain state-owned, in order to carry out the 
reconstructing to take measures to privatize non-core business and assets that are in their 
disposal. In addition, the Cabinet of Ministers is instructed to submit proposals to the 
President of Azerbaijan for improvement and settlement of the debt of state 
enterprises, preparing for privatization. 

Draft Referendum Act on amendments to the 
Constitution of Azerbaijan 

The draft Referendum Act proposes to prohibit associations aiming to overthrow the 
legitimate state power using the criminal methods. 

Another proposed amendment is to diminish the minimal age for being elected to the 
Parliament from 25 to 18. Further, it is proposed to change the presidency term from 5 to 7 
years. 

Currently, the Constitution requires all candidates for presidency to be not younger than 
35 years old. However according to the proposed amendment, the minimal age 
requirement has been eliminated and it enables to be elected for the presidency all persons 
who permanently live in Azerbaijan for more than 10 years, holds the right to participate in 
the elections, who have not been convicted for serious crimes, having no liabilities in other 
states, not having double citizenship and holding higher education degree. 

The positions of first vice-president and vice- presidents is proposed to be added to the 
Constitution. According to the Draft Referendum Act, vice-presidents shall be chosen by 
the President and shall enjoy the immunity during the term of office. The immunity may 
be revoked by the President based on the application of the General Prosecutor; and in 
case if powers of vice-president cannot be executed by him/her, the prime minister shall 
take the powers over. 
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Decree defining the date for Referendum on making 
amendments to the Constitution 

According to the Decree the referendum will be held on the 26th of September 2016. The 
content of the proposed amendments may be recalled from the PwC Azerbaijan Times’ 
20th Issue. 

Draft law on changes to the Code on Administrative 
Offences 

The Code on Administrative Offences sets forth that goods and transportation means 
imported to the customs territory of Azerbaijan on temporary basis shall be exported 
back from within the customs border area of Azerbaijan, within the period of time 
defined by the law. The draft law on changes to the Code on Administrative Offences 
states  that in case of avoidance of exporting or returning of the goods and 
transportation means from within the customs border, such goods and transportation 
means may be confiscated, or citizens shall be subjected to the penalty of up to 70- 
100% of the  value of the goods or transportation means, while foreigners and 
stateless persons shall be subjected to the same amount of the penalty or shall be 
deported from the territory of Azerbaijan in administrative order. 

Presidential Order on Areas of tax reforms in 2016 

On 4 August 2016 the President of the Republic of Azerbaijan issued an Executive Order 
on Areas of tax reforms in 2016. 

The Order determines directions of the tax reforms and instructs the Ministry of Taxes 
within 3 months to take following actions: 

 preparation of the proposals regarding improvement of the legislation; 

 improvement of the administration of completion of the tax audits, in particular desk 
tax audits, within a short time period provided that the statutory requirements are 
followed; 

 improvements of tax administration in determining, conducting and hearing the 
results of the tax audits, as well as ensuring the participation of taxpayers in the tax 
audit; 

 determination of criteria of bona fide taxpayer, simplification of tax administration 
and expansion of the coverage of the targeted services in respect of such taxpayers; 

 by placing it in official website of the Ministry of Taxes, public disclosure of 
information on bona fide taxpayers who comply with tax laws and undisciplined 
taxpayers  who  violate the tax law on a regular basis; 

 expansion of the scope of electronic tax audit aiming to minimize direct contact 
between taxpayers and tax authorities, improvement of the quality of tax audit 
conducted in this regard. 
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Amendment to the regulations of the Ministry of 
Economy 

Amendment adds taking measures to execute the construction and infrastructure 
investment projects in accordance with the Build-Operate- Transfer investment model 
(BOT) to the list of the Ministry’s responsibilities. The BOT model was introduced by 
the law on “Implementation of Investment Projects on Construction and Infrastructure 
Objects” dated  March 15, 2016 as a specific form of project financing, according to 
which investors recoup their investments expenses with regard to projects of 
construction and infrastructure objects through procurement (for more information 
please refer to PwC Azerbaijan Times Issue №4). 

Amendment to the law on “Citizenship” 

The period of a foreigner’s permanent residency in Azerbaijan is calculated from the day of 
residence permit or refugee status obtainment. Prior to the amendment, the period of a 
refugee’s stay on the territory of Azerbaijan was not counted as a residency period. 

 

Your local contact person:  

Aysel Suleymanova 
Marketing & Communications Manager 
aysel.suleymanova@az.pwc.com 
Tel: +994 12 497 2515 
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Czech Republic 

Mitigation of sanctions assessed in connection with 
the control statement 

The amendment of the Czech VAT Act mitigates the sanctions for non-submission of the 
control statement. From now, provided the control statement was subsequently 
submitted without receipt of the appeal from the tax authorities and at the same time 
there was no any other delay in submission of the control statement, the fine amounting 
to CZK 1,000 assessed for non-submission of the control statement will be automatically 
waived. In case of stricter sanctions amounting to CZK 10,000, 30,000 or 50,000, the 
VAT payer will be allowed to apply for a partial or full waiver. A request for a waiver has 
to be submitted not later than 3 months from the legal enforcement of the payment 
assessment. The tax officer will decide about a partial or full waiver provided the non-
submission can be sufficiently explained with respect to the given circumstances. The 
good news for VAT payers is the fact that the fines assessed before the effectiveness of this 
amendment can be waived as well. 

Reverse charge for non-established companies 

The amendment of the Czech VAT Act also introduces a reverse charge in case of supplies 
of goods with place of supply in the Czech Republic performed by a non-established 
person that is not registered for VAT purposes in the Czech Republic to the VAT payer 
registered in the Czech Republic. In such a case, the recipient of the supply is the person 
liable to account for output VAT and, at the same time, will be entitled to claim the input 
VAT provided the conditions are met. It will not be possible to apply the reverse charge in 
cases when a non-established person is already registered for VAT in the Czech Republic. 
Provided the legal conditions are met, it will be allowed during the transition period of six 
months after the amendment comes into force to apply to VAT deregistration. Once the 
VAT registration is cancelled, the company will use the reverse charge for supplies of 
goods with place of supply in the Czech Republic. Application of this reverse-charge 
regime may be beneficial for the companies, however, it is necessary to conduct an 
analysis of all possible consequences, e.g. impact on cash-flow of the company. After 
deregistration, the company will not be allowed to claim the input VAT from the local 
purchases via the VAT return, however, it will only be allowed to apply via the VAT refund 
procedure. 

Tax document in case of export of goods 

Newly, the commercial invoice will be used as the tax document in cases of export of 
goods. The single administrative document for export will no longer be used as the tax 
document, however, it will serve as documentation proving that the goods left the 
territory of the European Union (EU). 

Change of a territorial jurisdiction for non-
established companies 

Companies, which are not seated, but VAT registered in the Czech Republic, will newly 
fall under the jurisdiction of the Tax Office for Moravian-Silesian region (currently, they 
are under the jurisdiction of the Tax Office for Prague 1). The currently competent Tax 
Office will decide within 12 months after the amendment comes into force about the day 
from which the relevant Tax Office will be effectively changed. VAT payers will receive a 
decision of the tax office. The provision about the change of the territorial jurisdiction will 

http://www.pwclegal.cz/
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come into force on the first day of second month after the amendment is published in the 
collection of laws, i.e. most likely on 1 September 2016. 

The new Customs Code changes the classification of 
special customs regimes 

After more than 22 years, the Customs Code of the EU and its implementing regulations 
was amended with effect from 1 May 2016. The new code brings extensive changes in the 
areas of the computerization of customs procedures, special customs procedures and the 
confirmation of concrete benefits for the holders of certain economic authorizations. 

One of the most important changes is the new classification of customs-approved 
treatments and special customs regimes. The new code waives certain customs 
procedures (e.g. the customs warehousing type D, active inward processing in the 
drawback system and the free zone type II) while at the same time rearranging some 
special customs regimes, such as inward and outward processing and processing under 
customs surveillance. 

Also, the interpretation of the term exporter was unified. An entity that has its 
headquarters outside the EU cannot be listed in box 2 of the customs declaration. At the 
same time, the exporter may not be identical to the entity on whose behalf the customs 
declaration is made. The exporter can therefore only be an entity based in the EU that at 
the time of filing the customs declaration has an agreement with the consignee of the 
goods in a third country, or at least is competent to decide about the carriage of the goods 
to their destination in a third country. 

We also have to keep in mind the change of the deadlines for binding tariff information, 
which was recently reduced to three years. Any binding tariff information issued before 1 
May 2016 shall remain in effect for six years in accordance with the previous legislation. 

 

Your local contact person:  

David Borkovec 
Lead Tax & Legal Services Partner  
Tel: +420 251 152 561 
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Hungary 

Transition to IFRS: What’s at stake from a tax 
perspective? 

As it has been possible since 2016 to transition to IFRS based reporting, there has been 
much discussion about the necessary accounting preparations. However, it is just as 
important to prepare for the transition’s impacts on taxation since taxpayers might be 
confronted with tax issues for which there are currently no clear regulations. 

Taxpayers must notify the National Tax and Customs Authority by 2 October 2016 of 
their intention to adopt IFRS-based financial reporting from 2017. However, it is difficult 
to assess the tax consequences of the transition, as the regulations pertaining to IFRS 
may change after that date. 

In the course of transitioning to IFRS, in addition to complying with their reporting 
obligation, taxpayers should examine the tax impacts generated at and after the transition 
and pay attention to the safeguards ensuring the revenues of the state budget. The 
transition to IFRS will impact mainly on those taxes that are assessed based on some 
accounting profit category. As a result, the tax consequences of the transition need to be 
examined with regard to corporate income tax, energy suppliers’ income tax, local 
business tax, and innovation contributions. 

As the applicable regulations do not contain special provisions on the tax implications of 
IFRS in many areas, taxpayers might face adverse tax consequences during the transition. 
When making their accounting policy decisions on initial recognition and subsequent 
measurement at the transition, businesses should also be aware that these decisions 
might affect their tax liabilities during and after the transition. 

In regard to corporate tax and the energy suppliers’ income tax, it may be necessary to 
adjust the tax base due to differences in the balance sheet items of assets and liabilities 
resulting from the transition. The tax base needs to be adjusted by the difference resulting 
in different pre-tax profit than without transitioning if the difference will not be 
neutralised in the tax base. In the tax years after the transition, taxpayers must determine 
their tax base according to the special rules on calculating the tax base under IFRS. Such 
tax base adjusting items include amounts of local business tax and innovation 
contributions deducted from the tax base. 

In contrast to the above, for local business tax and the innovation contribution, the tax 
base will only have to be adjusted if the items comprising the tax base are accounted at 
different times, according to different accounting methods, i.e. according to the 
Hungarian Accounting Act before the transition, and according to IFRS after the 
transition. In the tax years after the transition, the tax base will have to be determined in 
accordance with the provisions on IFRS-based taxation. These provisions have been laid 
down with a view to ensuring that the tax bases calculated according to IFRS different 
accounting principles differ as little as possible from (the tax base determined in line with 
Hungarian accounting principles) one another, so the special tax base adjusting items are 
focused mainly on eliminating the tax effect of the IFRS’s net method (e.g. 
commissionaire transaction) and on differences in income statement classification (e.g. 
retroactive volume discounts). 

In order to maintain a steady flow of revenues into the state budget, in connection with 
the transition to IFRS, a minimum tax (base) and a tax advance minimum are being 
introduced for certain tax types. Under certain conditions, instead of applying the 
minimum tax (base), taxpayers may choose to calculate their tax base and tax liability in 
accordance with the Accounting Act. 
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Taxpayers who calculate their tax base and tax liability in accordance with the Hungarian 
Accounting Act may also have to keep their books in accordance with the Accounting Act, 
which may impose substantial administrative burden on them. So it is important to 
consider the potential tax consequences of IFRS transition also in the tax years before the 
transition. 

 

 

Your local contact person:  

Tamás Lőcsei 
Partner, Service Line Leader 
E-mail: tamas.locsei@hu.pwc.com  
Tel: +36 1 461 9358  
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Latvia 

Minimum monthly wage and health insurance 
contributions increased 

Starting from 1 January 2016 the Government decided to increase the minimum monthly 
wage to EUR 350 and minimum hourly wage to EUR 2.13. 

Due to the increase of the minimum monthly wage, HIC payable by self-insured 
individuals were increased to EUR 31.50 per month (i.e. 9% of the minimum monthly 
wage amount). 

Press release issued by the State Social Insurance Fund Board under the Ministry of 
Social Security and Labour on 15 December 2015 and Resolution of the Government No 
1240. 

 

 

 

Your local contact person: 

Zlata Elksina‐Zascirinska, 
Tel: +371 6709‐4514  

http://www.sodra.lt/lt/naujienos/nuo-2016-m-sausio-1-d-keiciasi-socialinio-draudimo-imoku-dydziai
http://www.sodra.lt/index.php?cid=1728
http://www.sodra.lt/index.php?cid=1728
https://www.e-tar.lt/portal/lt/legalAct/44c9d1009a7b11e58fd1fc0b9bba68a7
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Lithuania 

Proposals to amend rules for applying Corporate 
Income Tax Act 

There are plans to amend the Cabinet of Ministers’ Regulation No. 556, Application of 
Provisions of the Corporate Income Tax (CIT) Act. Once the amendments come into 
force, companies will have to report payments made to non-Latvian residents and prove 
that any dividends received have not reduced taxable income in their source country. This 
article explores what we see as key changes. 

Automatic exchange of information between tax authorities 

The State Revenue Service (SRS) is getting ready to take part in the exchange of 
information using the Automatic Information Exchange System. To satisfy the 
requirements of Council Directive 2011/16/EU of 15 February 2011 on administrative 
cooperation in the field of taxation, companies will have to notify the SRS of all payments 
made to non-Latvian residents other than individuals. This information will have to be 
provided on or before the 15th day of the following month. To make the administrative 
burden more reasonable, details of business income (code 07), with the exception of 
management consulting fees, and details of other income types (code 21) will have to be 
reported from the month in which such payments to a particular non-resident reach a 
total of €5,000. 

For this purpose, changes are being made to the form of Corporate Income Tax Report on 
Non-Resident’s Income Received and Tax Paid in the Republic of Latvia (appendix 18 to 
Cabinet Regulation No. 556) to add a new class of income: 21 – Other Income. The form 
itself will be renamed Report on Non-Resident’s (Except Individuals) Income Received in 
the Republic of Latvia. According to the proposals, this information will have to be 
provided about payments made from 1 January 2017. 

Contributing real estate to share capital 

Some time ago it was unclear whether a non-resident’s contribution of real estate to 
another company attracts Latvian CIT. The proposals create new paragraph 18.5, which 
reinforces the approach expressed in recent SRS rulings that bringing real estate into 
another company’s share capital makes a non-resident liable to CIT. 

More rules for deducting dividends received from taxable income 

Based on amendments to Council Directive 2011/96/EU on the common system of 
taxation applicable in the case of parent companies and subsidiaries of different member 
states, there are plans to amend the rules for applying provisions of the CIT Act so that a 
tax deduction would be allowed only for dividends that do not reduce taxable income in 
their source country. It remains to be explained how the taxpayer can prove this. 
Accordingly, the parent company should now check to see if the dividend received is 
treated as an interest expense, for example, in the foreign subsidiary’s taxable income 
calculation. This rule is likely to come into force before the effective date of the cabinet 
regulation and could be made applicable to the calculation of taxable income for 2016. 

Donations to public benefit organisations 

Companies that make donations to public benefit organisations will now have to sign 
separate contracts for the donation and for the agreed counter-obligation (such as 
advertising) and its amount. The proposals do not provide for a period of transition, and 
so any contracts signed earlier that do not satisfy these conditions should be amended 
well in advance. The penalty for failing to comply with this separation requirement will be 
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quite severe: the entire donation will no longer qualify for a tax rebate. A donor company 
will be able to adjust its tax returns and receive a CIT rebate after paying the tax charge 
increased as a result of the adjustment, plus interest on arrears. 

Amendments to Competition Act allow companies to 
oppose adverse municipal effect on business 

Municipalities as well as companies are required by law to ensure fair competition. Yet 
municipalities have been found to be abusing the rights granted to them, thus unlawfully 
distorting competition and avoiding responsibility. Once the new amendments to the 
Competition Act come into force, the Competition Council will at last have the power to 
take action and respond to complaints filed by companies, which has been impossible so 
far through lack of authorisation. This article explores the impact of these amendments 
and how companies can protect themselves. 

Fair competition being distorted by a municipality 

From a competition law perspective, public persons as well as companies must abide by 
the principle of free competition. This means that the situation where a municipality 
unlawfully puts a particular company in a privileged position is not acceptable. 

The Competition Council’s experience over many years suggests that municipalities very 
often create substantially more favourable conditions for their own companies, thus 
placing obstacles to fair competition and going against the principle of good governance. 
Theoretically, such municipal activity is acceptable only in exceptional cases where it is 
either prescribed by law or necessary for protecting the public interest. Yet Latvia sees 
such favourable rules being established in its economically active areas, where neither 
households nor businesses face insufficient supply or demand. 

Examples of municipal offences 

We have seen cases where a municipality grants a company exclusive rights (i.e. rights 
that allow only one company to sell goods or provide services in a specified area). Because 
such a company does not have healthy competition in the long run, it has no motivation 
to improve the quality of its goods or the efficiency of its services. For instance, without 
officially announcing a competitive bidding process for public procurement, a 
municipality awards a household refuse management contract to a company that is partly 
owned by that municipality, thus unlawfully discriminating private companies, which are 
automatically denied the opportunity to offer their services to the municipality. 

Another example is the situation where a municipality that issues permits and lays down 
standards itself gets involved in business in a particular area. As a result, any private-
sector service providers who have so far successfully competed in that area might be 
forced out of the market because their goods fall short of the standards set by the 
municipality. 

A conflict of interest might also arise where a municipality sets up a company in a market 
that has consumer needs already satisfied with goods and services offered by private 
companies. Although municipalities are supposed to ensure fair competition, in this 
situation the municipality could attempt to grant special rights to a company it owns. For 
instance, launching a municipal newspaper that also publishes advertisements might 
adversely affect the operations of private media because financial support from the 
municipality puts that newspaper in a more favourable position compared to private 
companies, and advertising services are offered at a substantially lower price. Similarly, a 
market balance might be disturbed by a municipality setting up a company to produce 
drinking water even though consumer needs have already been satisfied. 
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Expanding the Competition Council’s competence 

In view of this, the Ministry of Economics has launched an initiative to amend the 
Competition Act with effect from 27 November 2016 in order to give the Competition 
Council more powers to oppose any activities undertaken by public persons that 
unlawfully distort competition, and to prevent any restrictive practices. According to the 
proposals, having detected any unlawful municipal activity, the Competition Council will 
enter into negotiations with the public person. If the negotiations fail to ensure that the 
offences are stopped, the Competition Council will have the power to take a decision 
requiring the institution to stop the offences. 

So companies should apply to the Competition Council where their rights to freely offer 
goods and services are unlawfully restricted by a municipality granting privileges to its 
own companies, e.g. a licence is issued to one particular company giving it exclusive 
rights to operate in a particular region and forcing out other companies (geographical 
restriction). Similarly, companies should apply to the Competition Council where the 
issuer of a permit or licence himself carries on business in the particular area and uses the 
rights granted to himself for restricting competition. 

Also, any other types of municipal activities and the unlawful grant of rights to select 
companies that goes against the principle of equal and fair competition should be 
reported to the Competition Council, because once the amendments come into force, the 
Competition Council will be given a new competence to combat the consequences of 
competition distorted by municipalities. 

Low value-adding intragroup services 

To pick up where we left off earlier about the Finance Ministry and the State Revenue 
Service starting work on drafting amendments to the transfer pricing (TP) legislation, this 
time we will be exploring low value-adding intragroup services, one of the topics to be 
brought into the Latvian TP rules as part of the proposed amendments. This article looks 
at details of value-adding intragroup services. 

The current Latvian TP rules do not specially deal with low value-adding intragroup 
services, yet the OECD TP guidelines and a report published by the EU Joint TP Forum 
loosen the TP requirements for low value-adding intragroup services. In practice, foreign 
and Latvian companies alike usually take the approach recommended by these 
international organisations. 

What are low value-adding services? 

Low value-adding services are ones that involve an administrative or support (back-
office) function in relation to another more important (front-office) function. As typical 
examples we can mention centralised bookkeeping, data gathering, report preparing, and 
similar functions that are performed within a group of companies. To prevent each 
company from having to hire staff for performing these functions separately, in practice 
we often see them being performed centrally by a dedicated group company. 

Any costs incurred in performing these functions are then apportioned between all the 
benefiting companies according to agreed guidelines, with an arm’s length markup being 
charged on these services. Because such back-office intragroup services are very common, 
the OECD TP guidelines and the EU Joint TP Forum report, which are considered to be 
internationally recognised best practice, provide for a simplified TP approach to these 
services. 
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What is the simplified TP approach? 

Assuming that your services meet the criteria for low value-adding intragroup services, 
the EU Joint TP Forum report provides that these services can take a markup ranging 
from 3% to 10% (more often than not 5%) with no further validation, i.e. without 
conducting a benchmarking study on the Amadeus database and without comparing your 
intragroup services with the same services that are provided to unrelated parties. The 
OECD takes a similar view, the only difference being the level of markup: it is exactly 5% 
and not a range. 

This simplified TP approach often helps companies both financially and administratively. 
Where the amount of low value-adding intragroup services is large enough that they need 
to be reported in the TP documentation, but at the same time is not so material as to 
trigger an in-depth TP analysis (e.g. a benchmarking study on the Amadeus database), 
companies can safely use the markup mentioned above and not worry about TP risks. 

What will change if looser TP requirements are in place for low value-adding services? 

As mentioned above, the current Latvian TP rules are silent about the simplified TP 
approach, and so where companies still choose to take this approach, there is a 
theoretical risk that the State Revenue Service might challenge this. Passing the 
amendments would give taxpayers some extra comfort. 

Having said that, you need to make sure that your particular services indeed qualify as 
low value-adding intragroup services. If you would like more information about the 
criteria or if you have any questions, please feel free to contact us. 

Corporate Income Tax Act to be amended 

Every year the process of drawing up the national budget involves considering 
amendments to tax laws. The sad experience of recent years suggests a trend towards 
removing many conditions that favour the taxpayer (e.g. interest on unclaimed capital 
and transfer of intragroup tax losses). Next year is going to see a further reduction in the 
number of tax reliefs, as the informational report on ways of increasing revenues 
mentioned on the Cabinet of Ministers’ website indicates changes to the corporate income 
tax (CIT) rules for offsetting losses brought forward. 

Tax loss carry-forward proposals 

Offsetting losses brought forward is a key tax policy instrument that allows companies to 
carry forward to subsequent tax periods any tax losses arising, for example, from the 
accelerated depreciation of non-current assets or from economic crises. Thus, taxpayers 
are able to lawfully reduce their CIT obligations towards the government over a 
reasonable period of time. 

The proposals allow a comparatively short period for utilising such losses. The current 
plan is to restrict the utilisation of losses to the period of three years after they arose. The 
Finance Ministry is considering the possibility of making this restriction retrospective to 
cover losses arising in 2013 and later. Moreover, no period of transition is allowed for 
such a substantial restriction of taxpayers’ rights. 

Introducing significant CIT amendments retrospectively is contrary to the principle of 
legal certainty and legitimate expectations. The Finance Ministry has failed to consider 
the implications for any companies that had planned on utilising their start-up losses 
over a longer period of time. This step will also significantly impair Latvia’s 
competitiveness in attracting foreign investment, as the absolute majority of jurisdictions 
allow companies to offset tax losses indefinitely. There are a number of jurisdictions that 
allow tax losses to be offset even against earlier tax periods. 
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A more moderate proposal is to restrict offsetting any losses arising in the tax year 2017 
and later. As with the first option, tax losses could be offset only in three subsequent tax 
periods. 

Unfortunately the introduction of such restrictions is not based on statistics, as the 
Finance Ministry neither knows whether all of the losses suffered during the period of 
crisis have already been offset, nor has quantified the adverse effect on the economy. 
Within the EU, capital is highly mobile and companies can easily move their operations to 
another jurisdiction that pursues a tax policy characterised by a balanced and 
economically sound approach to offsetting losses, including even those taken over from 
other jurisdictions. In our view, Latvia cannot afford a further drop in the number of 
taxpayers, because that would inevitably trigger a fall in payments of other taxes (such as 
personal income tax). 

Finally, the Finance Ministry is considering a proposal to cap the amount of loss that can 
be utilised in a given tax period at up to 50% of taxable income for that period. This 
arrangement would be introduced in 2017 and would cover all tax losses, including those 
incurred in 2008 and later. There are a few jurisdictions that operate a cap like this, 
however theirs is not below 70%. 

Having observed the linkage between tax policies and tax revenues over a longer period of 
time, we regret to find that these measures will kill all hope of more tax revenues being 
generated by the so-called Latvian holding regime. 

VAT: providing evidence and managing risks 

Our experience suggests that during tax audits the SRS commonly assess extra taxes and 
penalties after questioning supplies made by traders, the right to deduct input VAT, and 
the legitimacy of zero-rated supplies. This article offers a few recommendations for 
addressing common problems. 

The significance of a customer file 

Most companies have set up tax risk management procedures, yet in practice we often see 
that they do not store documentary evidence of any counterparty checks they have 
conducted (because “the law does not require storing it”). When making a tax or penalty 
assessment in such situations, the SRS will refer to insufficient care or even a concerted 
effort made by traders for the purpose of obtaining fiscal advantages. 

Before doing business with a supplier, you should check that it has not filed for 
insolvency, its VAT number is valid, its business has not been suspended, and it has no 
tax debt. It is advisable to check the supplier’s financial indicators because a set of 
adverse indications (the supplier has reported a loss or negative equity, and its balance 
sheet shows no fixed assets or low inventories) has allowed the SRS to find that a supplier 
with such financial indicators is unable to supply goods, and the actual existence of the 
transaction is questioned accordingly. According to the SRS, the customer is responsible 
for making sure that the supplier is able to supply a particular quantity and value of 
goods. 

Common problems: The results of counterparty checks are not stored in a customer file, 
and information about risk persons is not available or is made available late. 

Recommendation: Store your correspondence, business cards, and even the results of 
your Google checks, as well as any other useful pieces of information. 
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Position of power 

Since the SRS have access to a variety of data, they are far more capable of arguing their 
position. For example, the fact that persons are interconnected or know someone at the 
SRS (it should be noted that the SRS can also check personal data such as marital status, 
children, previous places of residence and employment etc) has served as a basis for 
questioning supplies of goods from Latvia to another EU member state. One of the 
arguments was that “the parties have agreed their testimony relating to the audit for the 
purpose of achieving a favourable result.” The same applies to transactions between 
related companies, especially in transactions where two or more related companies have 
one and the same authorised signatory. In other words, the SRS has found that the 
transaction did not take place after questioning the decision to engage middlemen in a 
supply of goods that could have taken place without them. 

Where a Latvian national serves as an officer in a Lithuanian company (being its owner at 
the same time) and supplies have been zero-rated for VAT, the SRS has questioned both 
the legitimacy of the rate applied and the actual movement of goods. 

Common problems: During a tax audit, the SRS tends to deliberately withhold 
information serving as the basis for their allegations. 

Recommendation: Section 61 of the Administrative Process Act gives the taxpayer the 
right to ask questions, read materials of the case, and access information at any stage of 
the administrative process. When it comes to documentary evidence, it is advisable to 
ensure that the parties exchange not only business cards but also copies of their passports 
and check the person’s nationality and power to act for the company. Nationals of the old 
Europe might find this suggestion weird, but we must admit that Latvia has a very 
different business environment, and so it is in your best interests to take these 
precautions. 

Risk analysis in transfer pricing documentation 

The latest version of the OECD Transfer Pricing Guidelines for Multinational Enterprises 
and Tax Administrations, which came into force in autumn 2015, substantially widens the 
range of requirements for analysing risk as part of the functional analysis in a company’s 
transfer pricing documentation. This article takes a look at details. 

Risk analysis 

Section D1.2.1 of the OECD guidelines states that the process for analysing risk in a 
controlled transaction should comprise the following six steps: 

1. Identify economically significant risks with specificity; 

2. Determine how specific, economically significant risks are contractually assumed by 
the associated enterprises under the terms of the transaction; 

3. Determine through a functional analysis how the associated enterprises that are 
parties to the transaction operate in relation to assumption and management of the 
specific, economically significant risks, and in particular which enterprise or 
enterprises perform control functions and risk mitigation functions, which 
enterprise or enterprises encounter upside or downside consequences of risk 
outcomes, and which enterprise or enterprises have the financial capacity to assume 
the risk; 

4. Determine whether the contractual assumption of risk is consistent with the conduct 
of the associated enterprises and other facts of the case by analysing (i) whether the 
associated enterprises follow the contractual terms under the relevant principles; 
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and (ii) whether the party assuming risk, as analysed under (i), exercises control 
over the risk and has the financial capacity to assume the risk; 

5. Where the party assuming risk under steps 1–4(i) does not control the risk or does 
not have the financial capacity to assume the risk, apply the guidance on allocating 
risk; 

6. The actual transaction, as accurately delineated by considering the evidence of all the 
economically relevant characteristics of the transaction as set out in the guidance, 
should then be priced, taking into account the financial and other consequences of 
risk assumption, as appropriately allocated, and appropriately compensating risk 
management functions. 

Practice 

We have noticed that certain SRS officers who specialise in transfer pricing reviews are 
already adopting this OECD approach during tax audits and issuing information requests 
focused on managing various risks. 

This means that Latvian taxpayers should control all expenses they incur in their dealings 
with related companies to ensure that those expenses are deductible for corporate income 
tax purposes. 

For example, corporate groups often have a dedicated purchase company or a purchase 
department within a group company that selects suppliers, negotiates terms that are 
favourable to the group, and takes care of ordering, buying and transporting goods for a 
Latvian taxpayer. Corporate groups typically organise centralised purchases to reduce the 
group’s total expenses and negotiate favourable terms of purchase, including a bulk 
discount on goods ordered for the whole group. 

However, if the Latvian taxpayer is not involved in the process of selecting suppliers, has 
no right to reject or change a supplier, and is unable to independently analyse or control 
purchase prices, there is a high risk that the SRS will find that the expenses the Latvian 
taxpayer incurs in making purchases beyond his control are not deductible for Latvian tax 
purposes and should be borne by the group entities that exercise control over those 
expenses. To mitigate this risk, the Latvian taxpayer’s functional analysis should 
accurately describe all activities that are associated with control over the Latvian 
company’s business operations in general and costs in particular. 

Tax implications of investing in public infrastructure 
items 

Companies that launch property development projects or pursue other lines of business 
in an area with no infrastructure (no roads, no streets, no lighting, no water main, etc) are 
often forced to build the necessary items of public infrastructure, because municipalities 
do not have enough funds. Later, to reduce the cost of managing that public 
infrastructure, the developer requests that the municipality should take ownership of 
those items and carry out their further management and maintenance. This article 
explores the tax implications of such activities. 

The Municipalities Act states that a municipality’s functions include providing local 
residents with utility services as well as improving and cleaning the municipality’s 
administrative area, including building, refurbishing, maintaining and lighting the 
streets, roads and squares. So it makes perfect sense to transfer any items of public 
infrastructure built with private-sector money to the municipality for their further 
management. 
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Initial questions arise when it comes to legally documenting the transfer of the public 
infrastructure item to the municipality, because there is no legal form of transaction that 
would precisely reflect the intentions of the parties and lead to public infrastructure items 
built by the private sector being passed to the municipality for their further management 
and maintenance. Since municipalities are not prepared to reimburse the cost of building 
such public infrastructure, these items are transferred to municipalities without 
consideration under a deed of gift. However, generosity is not a motive for such private-
sector activities: a gift is the only form of transaction that provides for the transfer of an 
asset without consideration. 

Also, the corporate income tax (CIT) and value added tax (VAT) legislation is silent about 
how public infrastructure development costs should be recorded in the company’s books. 

Since the company has invested in public infrastructure items for commercial and not 
personal reasons, in practice accounting for the cost of developing a public infrastructure 
item depends on the company’s line of business. These costs are either accrued in 
inventories under current assets if the company’s core business activity is property 
development and disposal, or in PPE (with depreciation being included in the value of 
services rendered) if a public infrastructure item has been built for the company’s own 
business that is not property sales (e.g. a logistics centre or a shop). Any input VAT paid 
on the construction of a public infrastructure item is deductible, even though the 
infrastructure can be used by the public and no consideration has been received for that 
use. 

What are the VAT and CIT implications if a public infrastructure item is transferred to the 
municipality without consideration (i.e. donated)? 

VAT implications 

The SRS has not reached a consensus on whether the gift of a public infrastructure item 
to the municipality in these situations qualifies as a deemed taxable supply (personal 
consumption) within the meaning of the VAT Act. In our view, if we evaluate the 
economic substance of the transaction, it is not a deemed taxable supply and should not 
attract VAT (if the company has invested in a property that qualifies as “used” at the time 
of transfer to the municipality, the supply should not be recorded as exempt, either). 

Passing the public infrastructure item to the municipality raises the next question: Does 
the deducted input VAT need adjusting? In our view, it does not matter that a public 
infrastructure item is transferred to the municipality without consideration, because the 
transfer to the municipality for further management and maintenance does not restrict its 
further use and does not change its significance in the company’s business. Accordingly, 
the deducted input VAT needs no adjusting. The SRS has mostly agreed with this view. 

Next week we will be exploring the CIT implications of a public infrastructure item that is 
given away to a municipality. 

SRS ruling on taxation of board member’s income 

In July 2016 the SRS published a ruling on how income received by someone sitting on a 
company’s management board is taxed under section 8(2.9) of the Personal Income Tax 
(PIT) Act. This article explores the approach the SRS takes in analysing the taxpayer’s 
issue. 
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Background 

X Ltd has two officers: the chairman of the board and a board member who is also the 
company’s CEO. The chairman receives no remuneration for his work, but the board 
member is remunerated by three companies: X Ltd, U Ltd (X’s parent company), and C 
Ltd. 

X Ltd asked the SRS to issue a ruling on whether X qualifies for the exception available 
under section 8(2.10)(1) of the PIT Act (i.e. the right to exempt a board member’s income 
from wage tax). 

Provisions of the PIT Act 

Section 8(2.9) of the PIT Act states that a company’s board member is considered to have 
received taxable income equal to the statutory minimum monthly wage (€370 in 2016) 
for the current month in which the company has no employee or board member receiving 
remuneration that equals or exceeds the minimum wage, if the company’s revenue for 
that month exceeds five minimum monthly wages (€1,850 in 2016). 

Section 8(2.10) of the PIT Act states that section 8(2.9) does not apply where a board 
member in a company meeting the criteria listed in section 8(2.9) receives board 
remuneration in another company for the current month that equals or exceeds five 
minimum monthly wages, and if the two companies are members of the same group 
within the meaning of the Corporate Income Tax Act. 

The SRS analysis and findings 

The SRS measured X’s revenue for the first five months of 2016: it exceeded €30,000 in 
total and was €1,850 or more for each of the months. The SRS found that the board 
member’s monthly gross remuneration was €145.11 from X Ltd, €1,425.03 from U Ltd, 
and €435.32 from C Ltd. 

The SRS examined whether X, U and C qualify as members of the group under section 
12(7) of the Corporate Income Tax Act. The SRS found that X and U are related 
companies within the meaning of the Act, but X and C are not. 

The SRS found that X may escape section 8(2.9) of the PIT Act only if the board member 
of U and C (group entities) is a board member also in X, with his total board 
remuneration for one month exceeding five minimum monthly wages. 

However, C does not qualify as a member of the group, and so the board member’s 
remuneration from C was ignored for the purpose of applying the provision of law in 
question. 

The SRS found that X cannot take the exception available under section 8(2.10)(1) of the 
PIT Act because the board member’s remuneration from X and U combined is less than 
€1,850 (145.11 + 1,425.03 = 1,570.14). 

The SRS also mentioned that the National Social Insurance Act (Section 1(2)(m)) treats a 
company’s board member as an employee if the company’s revenue for the current month 
of the tax year exceeds the minimum monthly wage prescribed by the Cabinet of 
Ministers multiplied by a coefficient of 5 and if the company has no employee or all its 
employees pay social insurance contributions on an income that is below the minimum 
wage in that month. 

 

  

http://likumi.lv/doc.php?id=45466
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Poland 

Standard Audit File for Tax (SAF-T) – purchase 
invoices shall not be required in a SAF-T format. 
Additional clarifications of the Ministry of Finance 

Overview 

On 28 and 29 July, the Ministry of Finance published on its website: 

 An announcement entitled: „Purchase invoices will not be submitted as SAF-T”, 

 The third part of additional clarifications of the Ministry of Finance with respect to 
SAF-T data format structures, 

 New version of the document „Specification of interfaces of SAF-T services, version 
2.0” 

Detailed Information 

Announcement on purchase invoices 

According to the announcement of the Ministry of Finance entities which maintain tax 
books using computer software, shall not be obliged to send VAT invoices documenting 
purchases in the SAF-T format. Therefore, an obligation to send data in SAF-T format 
dedicated to VAT invoices (structure of the SAF- T titled: “JPK_FA”) on the request of the 
tax authorities will only cover sale invoices. 

The Ministry of Finance also indicated that on 1 January 2017 an amendment to the VAT 
Act will enter into force, extending the scope of data contained in records maintained for 
VAT purposes of buyer’s tax identification number (TIN). This will change the structure of 
the JPK_V AT- it will be now include a field buyer’s tax identification number (TIN). 

New VAT register from 2017 

We kindly remind you that, in accordance with the Act of 13 May 2016 amending the Tax 
Ordinance and other acts (J.L. of 2016. No. 846) since 2017, taxpayers (with the exception 
of taxpayers engaged exclusively in activities exempt from tax under articles. 43 
paragraph. 1 or regulations issued pursuant to art. 82 paragraph. 3 of the Polish VAT Act 
and taxpayers whose sale is exempt from tax under articles. 113 paragraph. 1 or 9 of this 
Act), shall be required to keep VAT records that contain the data necessary for the proper 
preparation of a tax return and summary information. 

Those records must include data necessary to identify the object and tax base, the amount 
of tax due, adjustments to the tax due, the amount of input tax lowering the amount of tax 
due, adjustments to the input tax amount of the tax subject to payment to the tax office or 
refunded by the tax office, and other data necessary to identify individual transactions, 
including the number by which the counterparty is identified for the purposes of tax or 
value added tax. 

Additional clarifications with respect to SAF-T data format structures 

The third part of the Ministry of Finance clarifications with respect to SAF-T data format 
structures is divided into two sections on (i) general issues (17 clarifications ), and a 
section dedicated to the VAT register so-called sales and purchase ledgers (13 
clarifications). Below, we present selected responses of the Ministry of Finance. 
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Selected responses of the Ministry of Finance 

Fiscal receipts in SAF-T dedicated to VAT register 

According to the explanations, fiscal receipts should be reported collectively in SAF-T 
dedicated for VAT register on the basis of "fiscal periodic report "evidence. 

SAF-T dedicated to accounting records 

Often, the general ledger, and the VAT register do not have a system for numbering 
entries. This numbering is added while generating relevant reports from the system and 
could be changed for each generation of this kind reports. As a result, adjusted SAF-T 
(generated in the month following adding certain documents) may have different serial 
numbers. 

The Ministry confirmed that a change in the log record number in the SAF-T dedicated for 
accounting records (JPK_KR) structure is acceptable. 

SAF-T and foreign entities 

The Ministry indicated that the Polish tax authority might request from a foreign entity the 
submission of SA F-T structures dedicated to VAT register and VAT invoices. 

Quarterly submission of VAT return and Monthly SAF-T reports from VAT records 

The Ministry confirmed that the introduction of a new obligation to report data from the 
VAT register in the form of SAF-T does not depend on the periods for which the taxable 
person shall submit VAT declarations, i.e. monthly or quarterly. Therefore, taxpayers 
submitting VAT returns quarterly retained the ability to submit these returns as usual, 
because the provisions of the VAT Act in this area have not changed. 

JPK for bank statements 

The Ministry indicated that the JPK_WB structure is a structure on the bank statement – 
accounting evidence which is generated by a bank. An obligation to provide the structure 
rests on the taxpayer, but it will be carried out by the taxpayer in cooperation with the 
bank. In practice, the tax authority will be able to ask the bank having the taxpayer's 
consent for the issuance of bank statements in the form of SAF-T, indicating the basis for 
the request, bank account number and the period to which the statement pertains. 

VAT register in Excel and SAF-T 

The Ministry stated that the tax books kept with the use of office software, including 
spreadsheets, should be regarded as kept using computer software. 

Thus, entities keeping tax books using spreadsheets are obliged to transfer information 
about their records by means of electronic communication on a monthly basis. The 
information is referred to in art. 109 paragraph 3 of the VAT Act of 11 March 2004 in 
electronic form corresponding to the logical structure, referred to in art. 193a § 2 of the 
Tax Ordinance. 

Interfaces’ specification of SAF-T services, version 2.0 

The Ministry of Finance made available a production environment for transferring SAF-T 
files. Indicating, at the same time, that the data transferred to this environment will be 
treated as actual data. In addition, it pointed out that the test environment will serve 
temporarily just to test the communication with the public cloud. 
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Standard Audit File for Tax (SAF-T) – an application 
which enable sending SAF-T will be made available on 
August 22nd 2016 – announced Ministry of Finance 

Overview 

On 5th August 2016, the Ministry of Finance published on its website: 

 Information concerning release of an application which enables sending SAF-T and 

 An announcement entitled: „Providing testing capabilitiesfor SAF-T production 
environment” 

Detailed information 

Information concerning SAF-T sending application 

On 5th August 2016, Ministry of Finance published on its website information concerning 
release of an application which enables sending SAF-T. 

According to the information the Ministry of Finance is to make available client 
application to send files SAF-T (xml) in accordance with the requirements described in a 
specification of interfaces dedicated to SAF-T services which was published on July 29th 
2016. 

Ministry of Finance also indicated the application should be able to import data into an 
application from a csv file in a defined format compatible with the SAF-T requirements. 

The application and guidelines shall be available by the Ministry of Finance on 22nd August 
2016. 

Additional information available in Polish in Ministry of Finance website: 

Information concerning release of an application which enables sending  SAF-T 

An announcement entitled: „Providing testing capabilities for SAF-T production 
environment” 

Ministry of Finance announced that on its website in a section concerning specification of 
interfaces dedicated to SAF-T services an information about the possibility of testing a 
process of sending SAF-T on a production environment until a full commissioning test 
environment was published. 

Additional information available in Polish in Ministry of Finance website: 

An announcement entitled: „Providing testing capabilities for SAF-T production 
environment” 

Upcoming deadline for submission of SAF-T for VAT 

We kindly remind that an obligation to generate VAT reports in a SAF-T data format and 
their monthly reporting to the tax authorities will apply initially only to the largest 
enterprises for each month begun on or after 1 July 2016. It means that Large Enterprises 
will be obliged to file V AT reports in the SA F-T data format already on 25th August 2016. 

Thus, if Ministry of Finance will made available as announced its application which 
enables sending SAF-T together with the necessary guidelines on 22nd of August 2016 large 
enterprises will have only three days to prepare the data necessary to produce SAF-T for 
VAT records in accordance with the guidelines for the application and submit such SAF-T 
through the application within a statutory deadline. 

http://www.mf.gov.pl/kontrola-skarbowa/dzialalnosc/jednolity-plik-kontrolny/-/asset_publisher/2NoO/content/aplikacja-kliencka-do-wysylania-plikow-jpk?redirect=http%3A%2F%2Fwww.mf.gov.pl%2Fkontrola-skarbowa%2Fdzialalnosc%2Fjednolity-plik-kontrolny%3Fp_p_id%3D101_INSTANCE_2NoO%26p_p_lifecycle%3D0%26p_p_state%3Dnormal%26p_p_mode%3Dview%26p_p_col_id%3Dcolumn-2%26p_p_col_count%3D1&amp;p_p_id_101_INSTANCE_2NoO_
http://www.mf.gov.pl/kontrola-skarbowa/dzialalnosc/jednolity-plik-kontrolny/-/asset_publisher/2NoO/content/aplikacja-kliencka-do-wysylania-plikow-jpk?redirect=http%3A%2F%2Fwww.mf.gov.pl%2Fkontrola-skarbowa%2Fdzialalnosc%2Fjednolity-plik-kontrolny%3Fp_p_id%3D101_INSTANCE_2NoO%26p_p_lifecycle%3D0%26p_p_state%3Dnormal%26p_p_mode%3Dview%26p_p_col_id%3Dcolumn-2%26p_p_col_count%3D1&amp;p_p_id_101_INSTANCE_2NoO_
http://www.mf.gov.pl/kontrola-skarbowa/dzialalnosc/jednolity-plik-kontrolny/-/asset_publisher/2NoO/content/aplikacja-kliencka-do-wysylania-plikow-jpk?redirect=http%3A%2F%2Fwww.mf.gov.pl%2Fkontrola-skarbowa%2Fdzialalnosc%2Fjednolity-plik-kontrolny%3Fp_p_id%3D101_INSTANCE_2NoO%26p_p_lifecycle%3D0%26p_p_state%3Dnormal%26p_p_mode%3Dview%26p_p_col_id%3Dcolumn-2%26p_p_col_count%3D1&amp;p_p_id_101_INSTANCE_2NoO_
http://www.mf.gov.pl/kontrola-skarbowa/wiadomosci/komunikaty/-/asset_publisher/2UWl/content/udostepnienie-mozliwosci-testowania-jpk-na-srodowisku-produkcyjnym?redirect=http%3A%2F%2Fwww.mf.gov.pl%2Fkontrola-skarbowa%3Fp_p_id%3D101_INSTANCE_dNH3%26p_p_lifecycle%3D0%26p_p_state%3Dnormal%26p_p_mode%3Dview%26p_p_col_id%3D_118_INSTANCE_Mmg5__column-2%26p_p_col_count%3D1&amp;p_p_id_101_INSTANCE_2UWl_
http://www.mf.gov.pl/kontrola-skarbowa/wiadomosci/komunikaty/-/asset_publisher/2UWl/content/udostepnienie-mozliwosci-testowania-jpk-na-srodowisku-produkcyjnym?redirect=http%3A%2F%2Fwww.mf.gov.pl%2Fkontrola-skarbowa%3Fp_p_id%3D101_INSTANCE_dNH3%26p_p_lifecycle%3D0%26p_p_state%3Dnormal%26p_p_mode%3Dview%26p_p_col_id%3D_118_INSTANCE_Mmg5__column-2%26p_p_col_count%3D1&amp;p_p_id_101_INSTANCE_2UWl_
http://www.mf.gov.pl/kontrola-skarbowa/wiadomosci/komunikaty/-/asset_publisher/2UWl/content/udostepnienie-mozliwosci-testowania-jpk-na-srodowisku-produkcyjnym?redirect=http%3A%2F%2Fwww.mf.gov.pl%2Fkontrola-skarbowa%3Fp_p_id%3D101_INSTANCE_dNH3%26p_p_lifecycle%3D0%26p_p_state%3Dnormal%26p_p_mode%3Dview%26p_p_col_id%3D_118_INSTANCE_Mmg5__column-2%26p_p_col_count%3D1&amp;p_p_id_101_INSTANCE_2UWl_
http://www.mf.gov.pl/kontrola-skarbowa/wiadomosci/komunikaty/-/asset_publisher/2UWl/content/udostepnienie-mozliwosci-testowania-jpk-na-srodowisku-produkcyjnym?redirect=http%3A%2F%2Fwww.mf.gov.pl%2Fkontrola-skarbowa%3Fp_p_id%3D101_INSTANCE_dNH3%26p_p_lifecycle%3D0%26p_p_state%3Dnormal%26p_p_mode%3Dview%26p_p_col_id%3D_118_INSTANCE_Mmg5__column-2%26p_p_col_count%3D1&amp;p_p_id_101_INSTANCE_2UWl_
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How we can help 

Taxolite Sender 

We can offer you already a solution providing comprehensive support of SAF-T uploading 
process, according to the document titled “Specifications of the Standard Audit File for Tax 
(SAF-T), version 2.0”, drafted and published by the Ministry of Finance, Department of 
Computerization, on 29th July, 2016. 

The Taxolite Sender application functionality will handle the following tasks: 

 Allowing the user to select a generated SAF-T file and to upload it to the address of a 
dedicated gateway, provided by the Ministry of Finance; 

 Handling SAF-T file compression and splitting into parts with predefined sizes, 
according to the guidelines of the Ministry of Finance as part of upload process; 

 Securing specific parts of the SAF-T file with a 256-bit encryption algorithm, in 
accordance with the guidelines of the Ministry of Finance; 

 Authentication of the SAF-T data being uploaded to the Ministry of Finance using 
digital signatures; 

 Downloading the Official acknowledgement of receipt (UPO- Urzędowe 
Potwierdzenie Odbioru) from the Documents Personalization Centre (CPD - Centrum 
Personalizacji Dokumentów) for the uploaded SAF-T file. 

In accordance with the above, during individual SAF-T file upload preparation process, the 
Taxolite Sender application will execute a task algorithm defined by the Ministry of 
Finance in the referenced document titled "Specifications of the Standard Audit File for 
Tax, version 2.0". 

Taxolite Sender is a dedicated application, running on the customer's machine, 
independently of a solution used to generate SAF-T files. PwC will provide you with a 
version of the application, including an installer, which will allow users to independently 
perform installation. At the same time our consultants will: 

 Assist you during first Taxolite Sender application installation; 

 train the application users; 

 support you in the course of a process of the first submission of a SAF-T for VAT 
records within the statutory deadline. 

Assistance in preparing SAF-T and SAF-T compliance testing 

PwC holds a comprehensive methodology for the execution of the project for the purpose 
of the implementation of the SAF-T in order to achieve the compliance of technical 
solutions in enterprises with law requirements having regard to the guidelines concerning 
SAF-T issued by the Ministry of Finance. 

Our standard approach leading to the SAF-T implementation is split into 5 key project 
stages: 

1. Analytical works, 

2. Reporting concept, 

3. Implementation of the 

4. solution ensuring SAF-T files generation, i.e. Taxolite application, 
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5. Testing, 

6. Operating procedures. 

We execute comprehensive projects which cover Taxolite implementation and, striving to 
stay flexible to your current needs, we also offer support in the execution of some selected 
stages of the project. 

Standard Audit File for Tax (SAF-T) – First 
information on functionality of Ministry of Finance 
SAF-T application 

Overview 

The SAF-T application to be made available by the Ministry of Finance will enable sending 
SAF-T VAT records scheme only. Functionalities supporting other schemes are going to be 
developed in the future. 

Detailed information 

Information concerning SAF-T sending application 

On August 5th 2016, Ministry of Finance published on its website information concerning 
release of an application which enables sending SAF-T. 

According to the information the Ministry of Finance is to make available client 
application to send files SAF-T (xml) in accordance with the requirements described in a 
specification of interfaces dedicated to SAF-T services which was published on July 29th 
2016. 

Ministry of Finance also indicated the application should be able to import data into an 
application from a csv file in a defined format compatible with the SAF-T requirements. 

The application and guidelines pertaining thereto shall be available by the Ministry of 
Finance on August 22nd 2016. 

Additional information available in Polish in Ministry of Finance website: 

Information concerning release of an application which enables sending SAF-T 

Information from the Ministry of Finance dedicated SAF-T team 

According to information obtained by PwC from Ministry of Finance dedicated SAF-T 
team client application which enable sending SAF-T is designed only for fulfilment of SAF-
T obligation regarding reports from VAT records. 

Therefore, as on release date the application will not support other SAF-T structures that 
Polish taxpayers would be obliged to present to the tax inspectors i.e.: 

 Structure 1 – Accounting books 

 Structure 2 – Bank statements 

 Structure 3 – Warehouses Structure 5 – VAT invoices 

 Structure 6 – Tax revenue and expense ledger 

 Structure 7 – Record of revenue. 

http://www.mf.gov.pl/kontrola-skarbowa/dzialalnosc/jednolity-plik-kontrolny/-/asset_publisher/2NoO/content/aplikacja-kliencka-do-wysylania-plikow-jpk?redirect=http%3A%2F%2Fwww.mf.gov.pl%2Fkontrola-skarbowa%2Fdzialalnosc%2Fjednolity-plik-kontrolny%3Fp_p_id%3D101_INSTANCE_2NoO%26p_p_lifecycle%3D0%26p_p_state%3Dnormal%26p_p_mode%3Dview%26p_p_col_id%3Dcolumn-2%26p_p_col_count%3D1&amp;p_p_id_101_INSTANCE_2NoO_
http://www.mf.gov.pl/kontrola-skarbowa/dzialalnosc/jednolity-plik-kontrolny/-/asset_publisher/2NoO/content/aplikacja-kliencka-do-wysylania-plikow-jpk?redirect=http%3A%2F%2Fwww.mf.gov.pl%2Fkontrola-skarbowa%2Fdzialalnosc%2Fjednolity-plik-kontrolny%3Fp_p_id%3D101_INSTANCE_2NoO%26p_p_lifecycle%3D0%26p_p_state%3Dnormal%26p_p_mode%3Dview%26p_p_col_id%3Dcolumn-2%26p_p_col_count%3D1&amp;p_p_id_101_INSTANCE_2NoO_
http://www.mf.gov.pl/kontrola-skarbowa/dzialalnosc/jednolity-plik-kontrolny/-/asset_publisher/2NoO/content/aplikacja-kliencka-do-wysylania-plikow-jpk?redirect=http%3A%2F%2Fwww.mf.gov.pl%2Fkontrola-skarbowa%2Fdzialalnosc%2Fjednolity-plik-kontrolny%3Fp_p_id%3D101_INSTANCE_2NoO%26p_p_lifecycle%3D0%26p_p_state%3Dnormal%26p_p_mode%3Dview%26p_p_col_id%3Dcolumn-2%26p_p_col_count%3D1&amp;p_p_id_101_INSTANCE_2NoO_
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However, Ministry of Finance is planning to develop the application in order to support 
other than dedicated for VAT records SAF-T structures. 

How we can help 

Taxolite Sender 

We can offer you already a solution providing comprehensive support of SAF-T uploading 
process, according to the document titled “Specifications of the Standard Audit File for Tax 
(SAF-T), version 2.0”, drafted and published by the Ministry of Finance, Department of 
Computerization, on July 29th, 2016. 

The Taxolite Sender application functionality will handle the following tasks: 

 Allowing the user to select a generated SAF-T file and to upload it to the address of a 
dedicated gateway, provided by the Ministry of Finance; 

 Handling SAF-T file compression and splitting into parts with predefined sizes, 
according to the guidelines of the Ministry of Finance as part of upload process; 

 Securing specific parts of the SAF-T file with a 256-bit encryption algorithm, in 
accordance with the guidelines of the Ministry of Finance; 

 Authentication of the SAF-T data being uploaded to the Ministry of Finance using 
digital signatures; 

 Downloading the Official acknowledgement of receipt (UPO- Urzędowe 
Potwierdzenie Odbioru) from the Documents Personalization Centre (CPD - Centrum 
Personalizacji Dokumentów) for the uploaded SAF-T file. 

In accordance with the above, during individual SAF-T file upload preparation process, the 
Taxolite Sender application will execute a task algorithm defined by the Ministry of 
Finance in the referenced document titled "Specifications of the Standard Audit File for 
Tax, version 2.0". 

Taxolite Sender is a dedicated application, running on the customer's machine, 
independently of a solution used to generate SAF-T files. 

PwC will provide you with a version of the application, including an installer, which will 
allow users to independently perform installation. At the same time our consultants will: 

 Assist you during first Taxolite Sender application installation; 

 train the application users; 

 support you in the course of a process of the first submission of a SAF-T for VAT 
records within the statutory deadline. 

Assistance in preparing SAF-T and SAF-T compliance testing 

PwC holds a comprehensive methodology for the execution of the project for the purpose 
of the implementation of the SAF-T in order to achieve the compliance of technical 
solutions in enterprises with law requirements having regard to the guidelines concerning 
SAF-T issued by the Ministry of Finance. 
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Our standard approach leading to the SAF-T implementation is split into 5 key project 
stages: 

1. Analytical works, 

2. Reporting concept, 

3. Implementation of the solution ensuring SAF-T files generation, i.e. Taxolite 
application, 

4. Testing, 

5. Operating procedures. 

We execute comprehensive projects which cover Taxolite implementation and, striving to 
stay flexible to your current needs, we also offer support in the execution of some selected 
stages of the project. 

 

Your local contact person: 

Rafal Dróbka 
Tel: + 48 22 746 4994 
rafal.drobka@pl.pwc.com 
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Romania 

Fiscal Code Amendments 

In brief 

Government Emergency Ordinance no. 32/2016 amending Law no. 227/2015 regarding 
the Fiscal Code, with subsequent amendments and supplements, has been published. 

In detail 

Income tax 

Individuals who derive salary income or other income treated as such from applicative and 
technological research and development activities have been introduced into the category 
of income tax exempt taxpayers. The exemption applies starting with August 2016 income. 
The exemption application conditions will be established by common order of the Ministry 
of National Education and Scientific Research, the Ministry of Economy, Commerce and 
Business, the Ministry of Public Finance, the Ministry of Labour, Family, Social Welfare 
and the Ministry of Agriculture and Agricultural Development. The Order will be ratified 
by 1 August 2016. 

The transfer of property rights on immovable property under the provisions of Law no. 
77/2016 regarding the transfer of property rights in lieu of payment is not subject to 
income tax, for a single operation. 

Income derived by statisticians from data collecting activities from the population and 
legal entities for statistical research performed with the purpose of obtaining official 
statistics have been introduced into the category of income from other sources. The above 
rule does not apply to income obtained under contracts concluded based on Law 53/2003 
– the Labour Code, republished, with subsequent amendments and supplements, or 
according to work agreements concluded based on Law 188/1999 regarding the Status of 
Civil Servants, with subsequent amendments and supplements. 

Value added tax 

AS of 1 August 2016, the 9% VAT rate will also apply to supplies of fertilisers and pesticides 
used in agriculture, supplies of seeds and other agriculture products for seeding or 
planting, and supplies of services used in the agriculture sector. 

[Source: The Official Gazette of Romania no. 488, Government Emergency Ordinance no. 
32/2016, 30 June 2016] 

The takeaway 

Individuals who, as of 1 August 2016, obtain salary income or other income treated as such 
from applicative and technological research and development activities are income tax 
exempt, under certain conditions. 

The transfer of property rights on immovable property under the provisions of Law no. 
77/2016 regarding the transfer of property rights in lieu of payment is not subject to 
income tax, for a single operation. 

Income derived by statisticians from data collecting activities from the population and 
legal entities for statistical research performed with the purpose of obtaining official 
statistics have been introduced into the category of income from other sources, under 
certain conditions. 
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As of 1 August 2016, the reduced VAT rate of 9% will also apply to supplies of various 
agricultural products, as well as for supplies of services used in the agriculture sector. 

Anti-Tax Avoidance Directive 

In brief 

On 21 June 2016, the Council of the European Union agreed a draft directive 
addressing tax avoidance practices commonly used by large companies. 

The directive is part of a January 2016 package of Commission proposals to strengthen the 
rules against corporate tax avoidance. The package builds on 2015 OECD 
recommendations to address tax base erosion and profit shifting (BEPS). 

The directive addresses situations where corporate groups take advantage of disparities 
between national tax systems in order to reduce their overall tax liability. Corporate 
taxpayers may benefit from low tax rates or double tax deductions. They can also ensure 
that categories of income remain untaxed by making them deductible in one jurisdiction 
and not included in the tax base in another. The outcome distorts business decisions and 
risks creating situations of unfair tax competition. 

In detail 

The Anti-Tax Avoidance Directive (ATAD) sets out certain minimum standards that 
Member States need to adhere to in several areas covered by the OECD work on BEPS, 
including interest deductibility limitations, controlled foreign company (CFC) rules and 
rules for tackling hybrid mismatches. The ATAD goes further, however, and also sets out 
rules for exit taxation and a general anti-abuse rule. Though the ATAD stipulates 
minimum standards to be applied to all taxpayers subject to corporate tax in one or more 
Member States, it does not prohibit other anti-avoidance rules designed to give greater 
protection to the corporate tax base. 

Key provisions in the ATAD: 

Deductibility of interest Net interest expenses will only be deductible up to a fixed ratio 
based on the taxpayer's gross operating profit. The rate for deductibility is likely to be set 
at the top of the scale (10% to 30%) recommended by the OECD. Member States may then 
introduce stricter rules.  This rule will counter the practice of multinational groups which 
often finance group entities in high-tax jurisdictions through debt and arrange that these 
companies pay back 'inflated' interest to subsidiaries resident in low-tax jurisdictions. In 
this way, the tax base of the group decreases in the high-tax jurisdictions and increases in 
the low-tax State where the interest payment is received. 

Exit taxation 

These new rules should ensure that if a taxpayer moves assets or its tax residence out of 
the tax jurisdiction of a State, that State will be able to tax the economic value of any 
capital gain created on its territory even if this gain has not yet been realised at the time of 
the exit. 

Switch-over clause 

The rule changes the relief from double taxation set through the exemption method to the 
credit method. The exemption method has proven to encourage practices where untaxed 
or low-taxed income enters the Internal Market as exempt from taxation. Such practices 
are countered by a switch-over clause. 
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A general anti-abuse rule  

The general anti-abuse rule is designed to cover gaps that may exist in a country's specific 
anti-abuse rules against tax avoidance. It would allow authorities the power to deny 
taxpayers the benefit of abusive tax arrangements. Based on the rule, arrangements are 
regarded as non-genuine to the extent they are not put into place for valid commercial 
reasons which reflect economic reality. 

Controlled Foreign Company (CFC) rules 

CFC rules re-attribute the income of a low-taxed controlled foreign subsidiary to its parent 
company. As a result of this, the parent company is charged tax on this income in its State 
of residence. 

These rules are designed to counter the practices of taxpayers with controlled subsidiaries 
in low-tax jurisdictions which may engage in tax planning practices whereby they shift 
large amounts of profits out of the parent company towards subsidiaries which are subject 
to low taxation. The effect of such shifts is to reduce the overall tax liability of the group. 

A framework to tackle hybrid mismatches 

Hybrid mismatches are the consequence of differences in the legal characterisation of 
payments (financial instruments) or entities when two legal systems interact. Such 
mismatches may often lead to double deductions or a deduction of the income on one side 
of the border without its inclusion on the other side. 

The framework will lay down rules whereby one of the two jurisdictions in a mismatch 
should give a legal characterisation to the hybrid instrument or entity and the other 
jurisdiction should accept it. 

The next step is for the ATAD to be submitted to a forthcoming Council meeting for 
adoption. The ATAD will enter into force on the twentieth day following its publication in 
the Official Journal of the EU. Member States are required to adopt and publish ATAD-
compliant provisions by 31 December 2018 at the latest (exceptions are provided), with the 
provisions applying as of 1 January 2019.  These deadlines will be extended by one year for 
the rules on exit taxation. 

[Source: Commission’s proposal from 28 January 2016 COM/ 2016/0011] 

The package contains concrete measures to prevent aggressive tax planning, boost tax 
transparency and create a level playing field for all businesses in the EU. 

It will help Member States take strong and coordinated action against tax avoidance and 
ensure that companies pay tax wherever they make their profits in the EU. 

As Romania is an EU Member State and adhered to ATAD, significant changes in the local 
tax legislation are expected to be implemented by the end of 2018. 

Amendments and supplements to Law no. 321/2009 
on marketing of food products 

In brief 

Law no. 150/2016 amending and supplementing Law no. 321/2009 on marketing of food 
products (“Law 150/2016”) has been published. 
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In detail 

The main amendments and supplements to Law no. 321/2009 on marketing of food 
products (“Law 321/2009”) are:  

1. New definitions have been expressly provided, including: Romanian meat, fresh food 
product, frozen food product, Romanian product (taken from EU Regulation 
1669/2011), commercial contract, channel of agro-food product, inter-professional 
agreement (taken from EU Regulation 1305/2013), production cost, acquisition price 
(taken from Government Ordinance no. 99/2000 and which replaces “acquisition 
cost” from Law 321/2009), sale in loss, sale price to consumer, short procurement 
chain (taken from EU Regulation 1305/2013). 

2. A separate chapter has been added stating traders’ obligations:  

 on exposition spaces; 

 on labelling formalities; 

 on the procurement of a minimum of 51% from the short food chain; the short 
food chain involves a limited number of economic operators engaged in 
cooperation and local economic development activities, as well as closed 
geographical and social relationships between producers, processors and 
consumers) for traders with turnovers equal to or higher than EUR 2 million, 
except for exotic fruits imported from other countries. 

 on organisation of promotion events and sale of Romanian food products. 

3. The wording in the provisions from Law 321/2009 which mention “it is       forbidden 
for any trader to request or to charge from the supplier the payment of services which 
are not directly related to the sale” is replaced with “it is forbidden for any trader to 
request the invoicing / re-invoicing and to charge from the supplier taxes and 
services”. 

4. The 24–hour term within which a trader is able to refuse to receive goods due to the 
non-fulfilment of the legal conditions has been modified to the “moment of delivery”. 
The term for transmission of the receipt confirmation (for cases where the contract 
provides for later receipt) has also been reduced from 48 hours following the moment 
the goods arrive to 24 hours following their arrival.  Later reception of goods and 
invoices cannot be provided for by contract in the case of fresh food products. 

5. The payment term for supplier products which was subject to negotiation under Law 
321/2009 has been replaced by a term of 30 calendar days. The payment term for 
fresh food products is now seven calendar days. 

6. Sanctions for the following acts of non-observance are: (i) traders may not request 
invoicing / re-invoicing of, nor charge suppliers for, taxes and services – fines from 
RON 100,000 to RON 150,000. In the case of repeated irregularities – the suspension 
of the functioning authorisation for a period of six months; (ii) traders’ obligation to 
procure certain product categories(a minimum of 51% of the shelf volume) from the 
short food chain – fines from RON 100,000 to RON 150,000; (iii) the payment term 
– fines from RON 50,000 to RON 100,000. 

[Source: Law no. 150/2016 amending and supplementing Law no. 321/2009 on marketing of food 
products, as published in the Official Gazette of Romania no. 534 dated 15 July 2016] 
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The Takeaway 

The main Law 150/2016 amendments and supplements include: 

 Traders are not allowed to request invoicing / re-invoicing, nor charge suppliers for 
taxes and services; 

 Traders’ obligation to procure products in the following categories (a minimum of 
51% from the shelf volume) from the short food chain (methodology for the short food 
chain should be approved by Government Decision): meat, eggs, vegetables, fruits, 
honey, dairies and pastry; 

 The payment term for fresh food products should not exceed seven calendar days. 

The legislative package for public procurement 

In brief 

The legislative package for public procurement was published in the Official Gazette on 
May 23, 2016 and it repeals the Government Emergency Ordinnance no. 34/2006: 

 Law no. 98/2016 on public procurement; 

 Law no. 99/2016 on sectorial procurement; 

 Law no. 100/2016 on work concessions and services concessions; 

 Law no. 101/2016 on remedies and appeals concerning the award of public 
procurement contracts, the sector contracts, works concession contracts and service 
concession contracts, and on the establishment and functioning of the Nation Council 
of Appeals Settlement. 

Also, recent, the first implementing rules were published: 

Detailed rules implementing the provisions relating to award sectoral/framework 
agreement of Law No. 99/2016 on the procurement sector; 

Detailed rules implementing the provisions on awarding public procurement 
contract/framework agreement of Law No. 98/2016 on public procurement; 

In detail 

The main changes 

1. The introduction of the unique European procurement document provided 
electronically and using the standard format established by the European 
Commission (D.E.A.U.), consisting of the affidavit of the economic operator with 
respect to the qualifying criteria and selection. 

2. New four award criteria, namely "lowest price", "lowest cost", "best-value" or "best 
value for cost", depending on the particulars of each contract. 

3. Expressly regulating where it is allowed to change the public contract without a new 
award procedure. 

4. Establishment of centralized purchasing units. 

5. The direct procurement thresholds are set in LEI, the contracting authority has the 
right to directly purchase products or services where the estimated value of the 
acquisition, net of VAT, is less than LEI 132 519 or constructions, where the estimated 
value acquisition, net of VAT, is less than LEI 441 730. 
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6. The provision of the possibility of the contracting authority to perform market 
consultations for the acquisition, and to inform operators about acquisition plans and 
requirements contemplated in connection therewith. 

7. Introduction of the innovation partnership, applicable for the development and 
subsequent acquisition of products, services or works which are not existing on the 
market 

8. Changing the thresholds award procedure: 

 LEI 23 227 215 for public contracts/framework agreements for works; 

 LEI 600 129 for public contracts / framework agreements for products and 
services; 

 LEI 3 334 050 for public contracts/framework agreement which have as their 
object social services and other specific services provided in Annex. 2. 

9. A new definition of the conflict of interest - defined as any situation where staff 
members of the contracting authority or of a service provider purchasing or acting on 
behalf of the contracting authority, involved in conducting the tender procedure or 
which may influence or have directly or indirectly, a financial interest, economic or 
other personal interest that could be perceived to compromise their impartiality or 
independence in the context of the award procedure. 

10. Introducing the possibility of classifying some information - the contracting authority 
has the obligation not to disclose information submitted by the operators indicated by 
them as confidential, including technical or trade secrets and confidential elements of 
tenders. 

11. Introducing the  prior notification as a mandatory pre-procedure, that under, the 
penalty of rejection of the appeal as inadmissible, which can be invoked by default, 
before addressing the Council or the competent court, the person who is aggrieved 
shall notify the contracting authority of its request of remediation, in whole or in part, 
to the alleged violation of legislation on public procurement or concessions within: 
5/10 days,  depending on the estimated value of the procurement/concession. 

12. Regulating the appeal procedures in a separate law. 

Amongst the changes, we mention: 

 Alternative jurisdiction in solving the appeal (C.N.S.C or the administrative court). 

 Establishment of specialized panels on public procurement in the judicial courts. 

 The introduction of prior notification as a mandatory pre-procedure, under 
penalty of rejection the appeal as inadmissible. 

 The modification of the deadlines for lodging the appeal. 

 A maximum period of 45 days in which C.N.S.C is obliged to resolve the 
complaints against decisions. 

 The establishment, in advance, of a bail in judicial proceedings, for the suspension 
of the award procedure and/or execution of the contract. 
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Fiscal Code Amendments 

In brief 

Law no. 112/2016 amending Law no. 227/2015 regarding the Fiscal Code was published 
and its provisions entered into force on 2 June 2016. 

In detail 

Social security contributions 

Individuals who exclusively obtain investment income and/or income from other sources 
below the level of the national minimum gross salary are not liable to pay health insurance 
contributions for such income. 

Individuals who do not obtain income for which the health insurance contribution is due 
and who are not in the category of individuals exempt from paying this contribution or in 
the category of individuals for whom the contribution payment is covered from other 
sources are liable to pay health insurance contributions, as follows: 

 monthly, for a period of at least 12 consecutive months, by applying the individual 
contribution rate to the calculation base representing the value of the national 
minimum gross salary; 

 on the date that they use public health system services, by applying the individual 
contribution rate to the calculation base representing the value of seven times the 
national minimum gross salary. 

Local taxes 

 The categories of people who qualify for exemption from building tax, land tax, 
transportation tax, fees for issuing certificates, permits, licences and from special 
taxes have been extended to include those defined by art. 1 of Government Ordinance 
10/1999. 

 Clarifications have been introduced regarding the declaration and payment of 
advertising and publicity tax. The tax has to be declared and paid by the provider on a 
monthly basis, by the tenth day of the month following that in which the agreement to 
provide services enters into force. 

 The law mentions that if the city council is dissolved, the levels of local taxes can be 
approved by order of the mayor. If the mayor cannot carry out such duties, the levels 
of local taxes can be approved by a decision issued by the administrative-territorial 
unit secretary or a designated person. 

[Source: Law no. 112/2016 for the approval of Emergency Ordinance no. 41/2015, The Official 
Gazette of Romania no. 408, 30 May 2016]  

The takeaway 

 Individuals who exclusively obtain investment income and / or income from other 
sources are not liable to pay, under certain conditions, health insurance 
contributions. 

 The law clarifies the declaration and payment of advertising and publicity taxes.  

Your local contact person: Anda Rojanschi, Partner 
Tel: +40 21 225 3586 
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Russia 

Purchasing eurobonds from foreign entities on the 
secondary market: unexpected court practice 
developments 

In brief 

Please be informed about the recent negative court decision relating to Russian 
withholding tax payable in case of purchase of Eurobonds by Russian entities on the 
secondary market. 

The court ruled out that interest income, which is paid as a part of purchase price of 
eurobonds, issued by foreign companies in the interest of Russian companies, is deemed 
Russian source income of the relevant seller, i.e. the Russian company acquiring such 
eurobonds is supposed to withhold income tax at source. 

In detail 

Relevant provisions of the Russian Tax Code 

Russian tax law provides exemption for a tax agent from withholding tax on interest 
income payable on debt raised by Russian entities in relation to quoted eurobonds issued 
by foreign special purpose vehicles (SPVs), provided that certain conditions are met 
(Article 310.2.8 of the Russian Tax Code [RTC]). In other words, the RTC clearly 
stipulates exemption for a tax agent from withholding tax for interest income paid by a 
Russian borrower to an SPV that issued quoted eurobonds and provided a loan to this 
borrower. 

The RTC does not, however, regulate the taxation of subsequent eurobond transactions. 

There are reasonable grounds to believe that coupon income payable to a foreign entity as 
a part of eurobond purchase price in a secondary market transaction should not be 
subject to withholding tax at source. According to the general rules, interest income on 
debt issued by Russian entities is subject to withholding tax (RTC, Article 309.1.3), 
whereas eurobonds are issued by SPVs, i.e. foreign entities. So, based on these provisions, 
no passive income (including interest) from Russia, as stipulated in RTC Article 309.1, is 
payable and, accordingly, no withholding tax liability should arise. 

The Ministry of Finance’s position 

The position of the Russian Ministry of Finance (MinFin), which has been expressed in a 
number of clarifications1, treats taxpayers favourably. According to the MinFin, no tax 
should be withheld under the circumstances outlined above. However, in substantiating 
its position, the MinFin cites the RTC (Article 310.2.8) in its official clarification. 

Moscow Arbitrazh Court Resolution of 29 June 2016 (Case No. А40-178650/15-75-1487) 

This case concerned a situation where a Russian bank purchased quoted eurobonds 
(issued for financing Russian borrowers) from foreign bondholders during 2011-2012. 
The purchase price included accrued coupon income. 

Based on RTC Article 309.1.3, the bank assumed that coupon income paid upon eurobond 
purchases should not be treated as income from Russian sources as the bonds were 

                                                             
1 Additionally, see Russian Ministry of Finance Letters No. 03-08-05/17047 of 28 March 2016, No. 03-08-
05/2353 of 22 January 2016, No. 03-08-05/69081 of 27 November 2015, and No. 03-08-05/44947 of 4 August 
2015. 
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issued by a foreign entity and, correspondingly, could not be classified as liabilities of 
Russian entities. The adjudicating court did not rule in favour of the taxpayer, however, 
citing the specific nature of eurobond issuance through an SPV (using the term “technical 
issuer”) and, based on the principle of substance over form, determining that coupon 
income paid on the eurobonds was in fact income from Russian sources. Furthermore, 
the tax authorities (i) noted that the list of types of “passive” income subject to tax at 
source in Russia is open2 and includes all types of “passive” income, i.e. other types of 
income not received through business activities in Russia3, and (ii) identified the bank as 
the source of the income payment, a Russian entity paying income to a foreign entity. 

The court also dismissed the following arguments of the taxpayer: 

 The coupon income payable was part of the eurobonds’ purchase price, i.e. it should 
not have been treated as interest income; 

 Under the given circumstances, the taxpayer was not a debtor, i.e. it was not paying 
interest income by virtue of its own liability, and hence could not be treated as a 
source of the relevant income; 

 The tax authorities’ position would result in multiple taxation of interest income paid 
on eurobonds because, with each purchase, a Russian buyer is liable for paying tax 
on the full amount of the coupon income payable; 

 The court dismissed the taxpayer’s citation of RTC Article 310.2.8 as irrelevant to the 
specific circumstances of the case (specifically, in the court’s opinion, given the 
wording of the relevant Tax Code provisions, this rule applies only to the cases 
interest is paid to an SPV). 

During the hearing, the court also dismissed the tax residency certificates of the 
counterparties to the relevant purchase-and-sale transactions because the taxpayer had 
failed to provide documents confirming the sellers’ actual right to the income received. 
The court further explained that since the sellers were mostly licensed financial 
intermediaries they may have been carrying out transactions on behalf of third parties. 

Thus, the court of first instance upheld the tax authorities’ position. 

The takeaway 

Unfavourable court practice creates a significant risk of additional taxation on eurobond 
purchase transactions in previous periods. So, where feasible, we recommend that 
taxpayers obtain documents substantiating foreign counterparties’ rights to benefits 
under relevant double tax treaties. Furthermore, in its ruling, the court upheld the tax 
authorities’ broad interpretation of the term “other similar income” in RTC Article 
309.1.10. In this respect, we advise that taxpayers to analyse any potential additional tax 
risks. 

Finally, this case has once again demonstrated the tax authorities’ intent to apply the 
notion of beneficiary owner of income to those periods when this concept had not yet 
been introduced in the Russian Tax Code, as well as the courts’ readiness to uphold it. 

We will keep you informed of future developments as this dispute wends its way through 
the superior courts. 

                                                             
2 RTC, Article 309.1.10, “other similar income”. 
3 RTC, Article 309.2. 
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Amendments to the Law on Trade 

In brief 

The Federal Law4 introducing amendments to the Law on Trade5 was published on 4 
July. 

It sets a cap on all fees paid by food suppliers to retailers (including promotion fees) at 5% 
of total purchase price, and reduces the maximum allowed payment period for retailers 
buying food products. 

These amendments came into effect on 15 July 2016 and apply to all agreements starting 
from that day. The “old” agreements should be aligned with the new requirements by 1 
January 2017. 

In detail 

What is amended? 

The previous version of the Law on Trade set a cap on bonuses to retailers for acquisition 
of a certain volume of goods at 10% of the total purchase price. The previous version of 
the Law did not set a cap on the service fee rendered by retailers to suppliers. 

The amendments set a cumulative cap on both the bonuses fee for the purchase of a 
certain volume of goods and rendering services to the supplier at 5% of total purchase 
price. The list of services subject to this cap is non- exhaustive and comprises, but is not 
limited to, promotion services (including special merchandising of goods), logistic 
services, preparation, processing and packaging of goods, and other similar services. This 
cap on bonuses and service fees is net of VAT, and net of excise tax (if applicable). The 
law expressly prohibits charging any other bonuses and fees on suppliers. 

Furthermore, these amendments introduced more rigorous regulations of the relations 
between suppliers and retail chains. While the current legislation forbids forcing on the 
counterparty any terms that involve certain charges, the new one expressly forbids such 
charges, in particular: for the right to supply food products to the retail chain, for 
changing the product assortment, for compensation of loss or damage to the goods that 
was not caused by the supplier and happened after transfer of ownership, reimbursement 
of costs unrelated to performance of the supply agreement and subsequent sale of goods. 

The amendments also reduce the term during which retailers should perform settlements 
for supply of certain categories of goods, namely: 

 food products expiring in less than 10 days are payable within 8 business days from 
the actual receipt of such goods (the current version of the Law on Trade stipulates 
10 business days); 

 food products expiring in 10 to 30 days – within 25 calendar days (vs. 30 days in the 
current version of the law); 

 food products expiring in over 30 days, and alcohol products manufactured in 
Russia – within 40 calendar days (vs. 45 days in the current version of the law). 

Violation of these provisions is punishable by administrative penalties of 20-40/50 
thousand roubles for corporate officers and 1-5 million roubles for legal entities. 

                                                             
4 http://publication.pravo.gov.ru/Document/View/0001201607040020 
5 Federal Law No. 381-FZ of 28.12.2009 “On the Basics of State Regulation of Trade Activity in 
Russia”. 

http://publication.pravo.gov.ru/Document/View/0001201607040020
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The takeaway 

Food suppliers and retailers should align their contractual relations with the new 
regulations by 1 January 2017. New agreements are expected to comply with these 
regulations starting from 15 July 2016. 

The cap on bonuses and service fees will definitely affect the current structure and 
economics of the relations between suppliers and retailers. Accordingly, taking into 
account the changes to the legislation, the following actions are deemed recommendable: 

 Review existing supply and service agreements with the counterparties (suppliers, 
distributors and retail chains) in order to align them with the new statutory 
provisions by 1 January 2017. 

 Follow the amended legislation when executing new agreements with counterparties 
after 15 July 2016. 

 Review existing amounts of additional fees for promotion of the goods to the end 
consumer, and consider using alternative tools (for example, various discounts) to 
encourage sales. 

 Evaluate the impact of the amendments on the existing business processes within 
the company and in its relations with counterparties (such as existing document flow 
and data exchange systems vis-a-vis counterparties and within the company; existing 
incentive programmes for sales personnel and procurement team, etc.). 

Reorganisation: Tax Planning Options are narrowed 

In brief 

On 5th August 2016 a public discussion of a bill that reduces tax saving options upon 
reorganisation was initiated at the Federal Portal of Draft Laws and Regulations6. 

According to the bill, the amendments come into effect one month after their publication 
as a law, but not earlier than the first day of VAT and income tax periods. 

Public discussion will continue until 1st September 2016. 

In detail 

VAT recovery by a legal successor performing VAT-exempt activities, including 
adoption of special tax regimes 

Currently a taxpayer performing VAT-exempt activities, including acting under special 
tax regimes (uniform imputed income tax, simplified tax system or patent taxation 
system, where VAT is not charged) must recover input VAT on the property used in such 
activities. 

The amendments expand this rule to legal successors: they will also have to recover input 
VAT that was deducted by the reorganised entity earlier in respect of goods, works, 
services, fixed assets, intangible assets and property rights that were received upon 
reorganisation, if they are used by the legal successor for VAT-exempt operations 
(including adoption of special tax regimes). 

                                                             
6 http://regulation.gov.ru/projects#npa=48320 

http://regulation.gov.ru/projects#npa%3D48320
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Losses carried forward 

The Russian Finance Ministry voiced the idea to limit recognition of losses upon 
reorganisation several years ago.7 It is no secret that some profitable taxpayers use a 
merger with a newly acquired loss-making entity for tax saving reasons. 

According to the bill, a merger allows the legal successor to use only the losses incurred 
by the entities involved in the merger during the years at the beginning of which they 
were related. In other words, losses accumulated by parties to a merger will be lost for 
taxation purposes if they were accumulated prior to acquisition. 

It is not quite clear why the lawmakers chose the interdependence criterion to determine 
the fate of tax losses. The bill does not offer any tests to identify a business purpose in the 
reorganisation or acquisition. 

The general limitation of tax loss carry forward remains at ten years. 

The takeaway 

The amendments are generally aimed at curtailing tax planning options, but they will also 
affect good faith taxpayers, including those acquiring and merging loss-making entities 
for commercial reasons rather than tax saving reasons (for example, to consolidate 
business with a former competitor that got financial problems). 

Purchase of eurobonds – MinFin stands up for 
taxpayers 

In brief 

In our July Tax Flash8 we reported on unexpected developments of the court practice 
regarding the purchase of eurobonds on the secondary market. The tax authorities believe 
that accumulated coupon income included in the eurobond price is in essence an interest 
income from sources in the Russian Federation and a Russian buyer must withhold tax 
on it. The Moscow Arbitrazh Court agreed with them twice (see the cases of 
Gazprombank and Khanty- Mansiysk bank Otkritie). 

These court rulings sparked an active public discussion, and the Minfin considered it 
necessary to issue its clarifications. 

After the Minfin has expressly stated its position, it is possible that similar claims will not 
be brought against other Russian buyers of eurobonds. It is reasonable to wait for next 
courts’ rulings on the existing disputes to assess tax risks associated with the purchase of 
eurobonds from foreign counterparties. 

In detail 

Background 

The Russian Tax Code (the RTC) does not directly regulate the taxation of eurobond 
transactions. There are reasonable grounds to assume that income payable to a foreign 
entity following a secondary market eurobond purchase should not be subject to 
withholding tax at source, since eurobonds are issued by SPVs, i.e. foreign entities (based 
on the wording of the law, tax shall be withheld only when interest income is paid on 
debts of Russian entities, whereas in the situation under review, a SPV acts as a 
borrower). 

                                                             
7 See Section 2.1 Key directions of the Russian Federation tax policy for 2011 and the planned period of 2012 and 
2013 http://minfin.ru/common/img/uploaded/library/2010/05/ONNP_20100526_odobr.doc 
8 http://www.pwc.ru/ru/tax-consulting-services/legislation/tax-flash-report-2016-38.html 

http://minfin.ru/common/img/uploaded/library/2010/05/ONNP_20100526_odobr.doc
http://www.pwc.ru/ru/tax-consulting-services/legislation/tax-flash-report-2016-38.html
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In our July Tax Flash, we reviewed in detail the Moscow Arbitrazh Court’s negative ruling 
of 29 June 2016 on Gazprombank case No. А40-178650/15-75-1487. Now we just note 
that the bank pointed out that a foreign entity had acted as an issuer of eurobonds, 
therefore the disputable income should not be treated as income from Russian sources. 
Consequently, the bank had no obligation to withhold tax. 

However, the court upheld the position of tax authorities who had considered the SPV as 
a technical issuer and, based on the principle of substance over form, determined that 
coupon income paid on the eurobonds was income from Russian sources (in other words, 
the tax authorities treated the SPV as a “transparent” entity for Russian taxation 
purposes). 

Furthermore, the tax authorities noted that the list of types of “passive” income subject to 
tax at source in Russia is open9 and coupon income paid on the eurobonds fully falls 
under the definition of “passive” income. 

MinFin’s position 

On 4th August, the Minfin issued another favourable clarifications on this issue (Letter 
No. 03-08-13/45866 of 4 August 2016). However, it was for the first time when the 
Minfin referred not to the tax benefit upon the issuance of eurobonds that is not quite 
applicable to this situation (Article 310.2.8 of RTC), but to the fact that upon the purchase 
of eurobonds on the secondary market, there is no payment of interest income abroad (if 
there is such a payment, the tax should be withheld under Article 309.1.3 of RTC). 

It pointed out that since SPVs are foreign entities, interest (coupon) income on eurobonds 
does not qualify as income from sources in Russia. Accordingly, accumulated coupon 
income payable by a Russian entity upon the purchase of eurobonds on the secondary 
market is not subject to taxation in Russia. 

Thus, as opposed to the court, the Minfin does not uphold the position taken by tax 
authorities, under which coupon payments on eurobonds should be treated the same as 
interest payment on debts of Russian entities. 

It should be noted that the Minfin’s clarification is based on direct interpretation of tax 
law provisions and does not analyse a SPV status in the structure of a Eurobond issue. 
Further court rulings will show whether a court would uphold such an approach. 

It is important that the Minfin has requested the Federal Tax Service to communicate its 
letter to FTS Regional Department and Inter-Regional Inspectorates and make it 
available on the official website of FTS in the section “FTS clarifications binding for tax 
authorities”. 

The takeaway 

No doubt, the Minfin’s favourable clarifications slightly reduce the tension in this issue 

but they do not have a status of law and cannot fully eliminate the risk of additional tax 

payment for buyers of eurobonds. 

Furthermore, these court rulings contain a number of negative interpretations of the 

tax legislation (e.g., the list of types of passive income, assessment of an amount of 

accumulated coupon income in revenues, etc.) that may have a negative impact on 

transactions with other financial instruments (e.g., bonds issued by Russian entities, 

transactions with derivatives, etc.). 

                                                             
9 Article 309.1.10, RTC – “other similar income”. 
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To make a reliable assessment of tax risks, it is necessary to wait until higher instance 
courts’ rulings on the above disputes. 

 

Your contact person in Germany: 

Tanja Galander, telephone: +49 30 2636-5483 
Ekaterina Cherkasova, telephone: +49 30 2636-1523 

Russia‐Blog: http://blogs.pwc.de/russland‐news 

 

  



 

 

 

 
 
PwC   40 

Slovakia 

EU countries reach political agreement on Anti-Tax 
Avoidance Directive 

The EU-28 Finance Ministers reached political agreement on 21 June 2016 on the Council 

Directive laying down rules against tax avoidance practices that directly affect the 

functioning of the internal market (also known as ATAD). ATAD was approved by the 

Council on 12 July 2016. 

Ministers decided not to include the switch-over clause originally proposed by the 

European Commission (EC). 

The ATAD sets out certain minimum standards that Member States need to adhere to in 

several areas covered by the OECD work on BEPS including interest deductibility 

limitations, controlled foreign company (CFC) rules and rules to tackle hybrid mismatches. 

The ATAD goes however further and also sets out rules for exit taxation and a general anti-

abuse rule. Whereas the ATAD stipulates minimum standards to be applied to all taxpayers 

subject to corporate tax in one or more Member States, it does not prohibit other anti-

avoidance rules designed to give greater protection to the corporate tax base. 

Key provisions in the ATAD 

 Deductibility of interest: A rule restricting net borrowing costs to 30% of the 

taxpayer's EBITDA, optionally with a EUR 3m threshold. Standalone entities may be 

excluded from the scope. Within consolidated groups, Member States may allow full 

or partial deduction of exceeding borrowing costs under ‘group ratio’ 

conditions. Member States may exclude loans concluded before 17 June 2016, loans 

used to fund long-term EU public infrastructure projects, and financial undertakings. 

Carry forward of non-deductible exceeding borrowing costs may be allowed without 

time limit (with an option also to include carry-back for up to 3 years or carry-forward 

of unused interest capacity for up to 5 years). A grandfathering clause that will end at 

the latest on 1 January 2024 was agreed for national targeted rules which are “as 

effective as the fixed ratio rules” to be applied for a full fiscal year following the 

publication date of an OECD agreement on a minimum standard. Member States that 

wish to opt for this derogation will need to notify this before 1 July 2017 to the EC 

which will assess the effectiveness of the national targeted rules. 

 Rules for exit taxation that require taxation of market value minus tax value for assets, 

permanent establishments (PEs) or residence relocated by a taxpayer out of a 

Member State’s taxing jurisdiction. Deferral via five year instalments is available 

within the EU/EEA, subject to interest, guarantees and recapture provisions. Exit tax 

does not apply to temporary transfer of certain financial assets. 

 A general anti-abuse rule allowing tax authorities to ignore non-genuine 

arrangements where (one of) the main purpose(s) is to obtain a tax advantage that 

defeats the object or purpose of the tax provision. Arrangements are regarded as non-

genuine to the extent they are not put into place for valid commercial reasons which 

reflect economic reality. 

 CFC rules prescribing taxation with credit at taxpayer (i.e. shareholder/head office) 

level of certain non-distributed income of CFCs. Entities of which the 

voting/capital/profit rights are (in) directly owned for more than 50% and non-taxed 
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PEs are CFCs if their actual corporate tax paid is lower than the difference between 

the corporate tax that would have been charged in the Member State of the taxpayer 

and the actual corporate tax paid by the entity or PE. Upon future distribution or 

disposal, there is a deduction of previously included income. Member States may 

apply certain ‘de minimis’ carve outs and there are certain exceptions for cases of 

substantive economic activity and for genuine or non-tax driven arrangements. 

 Rules addressing mismatches between Member States arising due to hybrid entities 

or hybrid instruments. To the extent a hybrid mismatch results in a double deduction, 

the deduction shall only be given in the Member State of source. Insofar resulting in 

deduction without inclusion, the Member State of the payer shall deny deduction. The 

EC is asked to put forward a proposal by October 2016 on hybrid mismatches 

involving third countries with rules consistent with and no less effective than the 

recommended rules in OECD BEPS Action 2, with a view to reaching agreement by 

the end of 2016. As a next step, the ATAD will be submitted to a forthcoming Council 

meeting for adoption. The ATAD will enter into force on the 20th day following its 

publication in the Official Journal of the EU. Member States are required to adopt 

and publish ATAD-compliant provisions by 31 December 2018 at the latest 

(exceptions are provided), with the provisions applying from 1 January 2019. These 

deadlines will be extended with one year for the rules on exit taxation. 

The ATAD will enter into force on the 20th day following its publication in the Official 

Journal of the EU. Member States are required to adopt and publish ATAD-compliant 

provisions by 31 December 2018 at the latest (exceptions are provided), with the provisions 

applying from 1 January 2019. These deadlines will be extended with one year for the rules 

on exit taxation. 
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