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Azerbaijan
State Programme on expanding digital payments in
the Republic of Azerbaijan in the years 2018-2020
The State Program has been approved with the Order of the President of the Republic of
Azerbaijan dated 26 September 2018. The purposes of the Program includes:
•
•
•
•
•

To increase the volume of non-cash (as well as innovative) payments;
To decrease the importance of cash economy;
To involve cash flow in bank turnover;
To increase the investment opportunities of banks;
To expand the use of digital payments by commercial subjects.

The measures under the State Program will result in an increase in the transparency of
state economy, decrease in tax evasion, rehabilitation of bank sector, financial
transparency between an employee and employer, increase in volume of social insurance
allocations, expanding types and amount of e-banking transactions, increase in the
number of population using e-banking and growth in the volume of e-trade. All these will
accelerate the non-cash operations in Azerbaijan economy and will substantially
contribute to the increase of real GDP and revenue of the state budget, and will grow
living conditions of the population.
The State Program touches on the innovative digital payment technologies. In addition,
development of the “POS” and “mPOS” based on the Fast payments, Quick Response and
Cloud technologies has been emphasized.
Instant payments, Blockchain and cryptocurrency have been also mentioned amongst the
global trends under the State Program.

News on insurance agency operations
One legal entity and 62 individuals have been granted with permanent licenses on
insurance agency operations with the decision of the Board of Directors of the Financial
Market Supervisory Authority (“the FIMSA”) in accordance with the Charter of the FIMSA
and Law of the Republic of Azerbaijan on Insurance activity. The list is available on the
website of the FIMSA.

Regulations for providing information on founders
(participants) of commercial legal entities, their
shares and owners of securities to monitoring
participants and other persons participating in
monitoring
The Regulations have been approved by the Resolution of the Cabinet of Ministers of the
Republic of Azerbaijan dated October 10, 2018, No 433. According to the Regulations,
beneficiary data are provided to the monitoring participants in the following cases, if
requested:
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•
•

•
•
•

before establishing business relations;
before any one-off operation being excepted in the amount of fifteen thousand AZN
or more (this also applies to several operations related one another and being
carried out within the limit, and the operations with total amount exceeding the
limit);
before remittance being expected to be carried out without opening the account
regardless the amount;
in case of suspicions or reasonably sufficient grounds for the suspicions towards
money laundering or financing terrorism;
in case of suspicions in terms of accuracy of previously submitted identification
data related to the customer or beneficiary.

Regulations on declaration of national currency in
cash and securities in national currency while
bringing into and taking out of the Republic of
Azerbaijan by residents and non-residents
The Regulations have been approved by the Resolution of the Cabinet of Ministers of the
Republic of Azerbaijan dated October 10, 2018, No 433. According to the Regulations,
upon declaration to customs authorities, resident and non-resident legal entities are
entitled to bring in and take out of the Republic of Azerbaijan the national currency in
cash – banknotes and metal coins (regardless of its amount), securities and
commemorative coins in national currency.
Resident and non-resident individuals are entitled to bring in and take out of the Republic of
Azerbaijan meeting with the following:
•
•

National currency in cash (banknotes and metal coins) and securities in national currency up
to AZN 20000 upon verbal declaration to customs authorities.
National currency in cash (banknotes and metal coins), securities in national currency in the
amount of AZN 20000 and above upon written declaration of the full amount to customs
authorities.

In addition, resident and non-resident individuals and legal entities are entitled to bring in and take
out of the Republic of Azerbaijan the national currency without limitation by transferring through
the authorized banks or national postal operators.

Resolutions of the Cabinet of Ministers on ensuring
activities of Patent and Trademark Centre and
Intellectual Property Rights Centre
Charters of the above-mentioned Centres have been approved by the Resolutions of the
Cabinet of Ministers of the Republic of Azerbaijan dated October 13, 2018, No 433 and
444. According to the Resolution, Patent and Trademark Centre has the following primary
goals:
•
•
•
•

carry out an examination of the claim letters submitted to the Centre in terms of
inventions, utility models, designs, trademarks and geographical indications;
conduct other matters related to examination in accordance with the legislation and
participate in the establishment of intellectual property study and culture.
Intellectual Property Rights Centre has the following primary goals:
ensure and manage the rights of intellectual property rights;
participate in the establishment of intellectual property study and culture.
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Court practice on tax disputes
Subject: Prohibition on leaving country due to unpaid taxes
Unpaid taxes: approx. AZN 55k
Court instance: Court of Appeal
Date of court decision: 02 November 2016
Background:
The Tax authority applies to court for the prohibition of leaving the head of the company
from the country in order to insure the payment of the tax debt. The court of the first
instance has satisfied the application of the tax authority. The company has appealed
against the decision of the first court instance.
Company position:
The head of the company states that according to the Extract issued by the Department of
State registration of commercial entities under Baku Taxes Department, he has been
acting as the Head of Company since April 2013. Nonetheless, tax inspection has covered
the period of 2nd quarter of 2010 – 1st quarter of 2013.
Court decision:
The Court of Appeal has held the case in favour of the Company and granted to the Head
of the Company the right to leave the country.

PwC Azerbaijan participated at the Global Influencer
Day Congress as a Silver Sponsor
On 27 October 2018, PwC Azerbaijan participated at the Global Influencer Day Congress
held at Heydar Aliyev Center, as a Silver Sponsor Aysel Suleymanova, Head of Marketing,
Communications and Business Development of PwC Azerbaijan delivered the speech on
“Staying Relevant at the Digital Age”, highlighting social media impact on brand
reputation, total brand experience and importance of doing things differently at the
Digital Age. She also shared key findings from PwC’s global consumer insights survey
2018.
Advancements in digital and technology are reshaping the way we all do business. By
combining deep business and industry insight with digital innovation, PwC’s diverse
teams of creative, industry and technology professionals help accelerate the successful
impact digital can have.

Decree of the President of the Republic of Azerbaijan
on ensuring activities of the State Agency for Public
Services and Social Innovations under the President
of the Republic of Azerbaijan
With the Decree of the President of the Republic of Azerbaijan dated 26 October 2018, the
following has been added to the list of services provided at ASAN Service Centres:
1.
2.
3.

Provision of state extract on re-registration of ownership rights on land and plan
and size of this plot of land;
Provision of legal entities and individuals with archive references, extracts from
archived documents and certified copies of archived documents;
Registration of foreigners and stateless persons upon place of stay in the Republic
of Azerbaijan;
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4.
5.
6.
7.
8.
9.
10.
11.
12.
13.
14.
15.
16.
17.
18.

Military registration and de-registration of conscripts and military officials in cases
of their registration and de-registration at the place of residence;
Issuance of certificate on military registration of a citizen;
Issuance of certificate to a citizen on granting deferment from immediate active
military duty;
Issuance of certificate to a person on performance of active military duty;
Issuance of certificate on sending a person to immediate active military duty;
Registration of food safety operations;
Food safety registration of legal entities operating in the food industry and issuance
of relevant state registration extract (its duplicate);
Making changes to the data of registered legal entities;
Issuance of food safety certificate;
Issuance of international veterinary certificate to the exported animals and
products of animal origin;
State registration (re-registration) of imported and produced veterinary products
and issuance of registration certificate (re-registration certificate);
Issuance of phytosanitary (re-exported phytosanitary) certificate for export (reexport) of plant and plant-growing products;
Issuance of internal quarantine certificate;
Registration of pesticides, biological products and agrochemicals and issuance of
registration (re-registration) certificate;
Provision of relevant documents (data) to producing and processing enterprises
engaged in the export of food products to the EU countries in order to meet the
requirements of the EU import requirements for food products.

Resolution of the Cabinet of Ministers of the Republic
of Azerbaijan on defining the terms and sequence of
obtaining professional accounting certificates by the
chief accountants of the public legal entities issuing
annual (or combined/consolidated) financial
statements and budget organizations, large
enterprises, other publicly important entities, except
for legal entities traded in the stock exchange and
state-owned legal entities.
According to # 464 of the Cabinet of Ministers of the Republic of Azerbaijan of October
25, 2018, the terms and sequence of obtaining a professional accountant certificate by the
chief accountants of the above-mentioned bodies have been determined as follows:
1.
2.

3.
4.
5.
a)

Chief accountants of public legal entities issuing annual (or
combined/consolidated) financial statements – until December 30, 2021;
Chief accountants of large enterprises – until December 30, 2022. We would like to
note that according to the Law of the Republic of Azerbaijan “On accounting” and
the Resolution of the Cabinet of Ministers of the Republic of Azerbaijan “On
approval if large, medium and small entrepreneurial criteria”, the large enterprise
means the legal entity with average number of employees of 125 persons and above,
and annual income of 1.250.000 AZN and above up to the last date of reporting
period.
Chief accountants of the state-owned legal entities – until 30 December, 2022;
Accountants of other publicly important entities, except for legal entities traded in
the stock exchange – until December 30, 2022;
As for the budget organizations:
chief accountants of budget organizations funded from centralized expenditures –
until December 30, 2021;
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b)

chief accountants of budget organizations funded from local expenditures – until
December 30, 2022.

President Decree on establishment of the Innovation
Agency under the Ministry of Transport,
Communications and High Technologies of the
Republic of Azerbaijan
The President of the Republic of Azerbaijan has signed the Decree on establishment of the
Innovation Agency. The Agency as being public legal entity will possess the following
competencies:
•
•
•
•

Support to local entrepreneurs in acquiring contemporary technologies and
technological solutions, and arrangement of their transfer;
Support of innovative scientific researches;
Promoting innovative projects (as well as start-ups) and funding them by means of
grants, soft loans and investment in charter capital (as well as venture funding);
Promoting innovative initiatives.

Personal income tax
Personal income tax rates
According to recent draft amendments to the Tax Code, which is planned to be effective
from 01 January 2019, the monthly income of employees in other than oil and gas and
government sector will be taxed as follows for 7 years period:

The criteria of oil-gas and government sector will be defined by the respective executive authority.
The rules have not been announced yet. In addition, if the monthly income of individuals is up to
AZN 2500, gross income of AZN 200 will be exempt from personal income tax. As the monthly
income in amount up to AZN 8,000 of individuals employed by private businesses other than in the
oil and gas and government sector is exempt from PIT, this exemption is only applicable for
employees of oil-gas and government sector.
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Mandatory social insurance contribution (SIC) rates
According to the changes to the Law on Social Insurance which will be effective from 01
January 2019, the mandatory SIC rate for employment income (other than oil and gas and
government sector) are considered as follows for 7 years period:

SIC for Individual Entrepreneurs
According to the amendments to the Tax Code, individual entrepreneurs carrying out
operations in trade and construction shall pay social insurance fee of 50% of the minimum
monthly salary and for the other sectors – 25%.

Endowment Life Insurance
The personal income tax exemption for insurance premiums paid under the endowment
life insurance policies concluded for not less than three years will be applicable to only
insurance premiums paid in the mount up to 50% of taxable income of insured persons.
According to the amendments to the Law on Social Insurance, social insurance exemption
for insurance premiums paid by both employer and employee under the endowment life
insurance policies concluded for not less than three years will be applicable to only
insurance premiums paid in the amount up to 50% of taxable income of insured persons.

Other Personal Income Tax Exemptions




Dividend income of shareholders of the resident legal entity, not registered as a
VAT payer and the revenue not exceeding AZN 200,000 in any consecutive 12month period;
Income from writing-off tax debts to the state budget;
50% of taxpayer’s income from disposal of shares and participating interests owned
at least for three years;
7

Up to AZN 10 of winnings received from lotteries registered in the relevant
executive authority;
Income generated from the compensation of debts of the borrowers for the
guaranteed loan by the relevant executive authority;
Profit tax determined by the portion of payments made through the POS-terminal
on total revenue in retail business and catering will be reduced by 25%;





Income on non-commercial activity
According to changes made to the Tax Code, income driven from non- commercial activity
is subject to 14% income tax.

Tax incentives for small and medium enterprises and
entrepreneurs
Tax incentives for Small and Medium Entrepreneurship (“SME”) Cluster Companies,
participants of SME Cluster and Start-ups are introduced to the Tax Code:
•

“SME Cluster Companies” are exempt from profit tax, property tax and land tax for
7 years from the date of their registration as a SME;
Machinery, technological equipment and devices imported for the purpose of
production and processing by SME Cluster Companies are exempted from VAT for
7 years from the date of their registration as a SME;
The portion of revenue generated by the SME Cluster Participant from the supply of
goods (work and services) under the concluded contract with the SME Cluster
Company which is directed to the CAPEX (capital expenditure) are exempt from
income and profit taxes for 7 years;
“Start-ups” engaged in micro and small entrepreneurial activity are exempt from
income and profit taxes for 3 years upon obtainment date of start-up certificate.

•
•

•

Simplified tax
Taxpayers
The following persons will not be eligible to be classified as simplified taxpayer effective
from 01 January 2019:
•
•
•
•
•
•

Persons engaged in wholesale trade;
Persons engaged in retail trade activities with turnover exceeding AZN 200,000
over consecutive 12 months period;
Companies with headcount over 5 employees engaged in production;
Professional participants of insurance market (except for insurance agents
providing services under mandatory insurance agreement);
Persons providing services to the tax registered persons;
Persons engaged in license-required activities (other than construction activities).

Tax rate
Simplified tax rate is determined as 2% for throughout the territory of Azerbaijan (except
for the persons engaged in certain activities).
In addition, monthly fixed simplified tax amount was determined for individuals engaged
in tailoring, hairdressing and some other activities.
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Exemptions envisaged in Profit Tax
List of exemptions for corporate income tax (“CIT”) purposes in recent amendment to Tax
Code is identified below:
•

Profits of education institutions and special education centers established for
disabled persons (except for portion of profit distributed as dividends);
Non-cash payments (up to 10% of the profit) made by the legal entity to the
education, health, sports and cultural organisations that match certain criteria, for
10 years;
50% of taxpayers income from the disposal of shares/participation interest that is
owned for more than 3 years;
75% of profit generated by Micro Entrepreneurs from entrepreneurial activity;
Dividend income of shareholders of a resident legal entity not registered as VAT
payer and its turnover is less than AZN 200,000 in any consecutive 12 monthperiod.

•
•
•
•

Dividend
The definition of dividend shall include the following:
•

During the liquidation of the legal entity, distribution of the property (assets)
formed out of the retained earnings;
Payments for redemption of shares at portion of nominal value of shares increased
based on retained earnings.

•

Transfer of assets to the shareholder for other beyond the business purposes as well as the
set-off of the shareholder’s debts is treated as dividend payment and will be subject to
withholding tax at a rate of 10%.

Sale of participation shares
Income from sale of participation shares or stocks shall be determined as follows:
•
•

If actual sales price is exceeding proportionate value of net assets – the difference
between actual sales price and nominal value (if shares or participation interest
are purchased for higher price – actual purchase price).
If actual sales price is less than proportionate value of net assets – the difference
between value of net asset at the date of disposal and nominal value of shares (if
shares or participation interest are purchased for higher price – actual purchase
price).

Thin capitalisation
Accrual interests on foreign borrowings exceeding 2 times of equity will not be deductible
for CIT purposes (it is not applicable to banks and credit institutions).
Above limitation is not applicable to debt on bonds received from foreign banks and loan
institutions, and securities traded in foreign stock exchanges.

Financial sanctions
According to the amendments, in order to enhance tax compliance, the amount of
sanctions has been increased significantly. Below we have outlined some important
changes:

9

•
•
•
•
•

For hiding or not registering cash in amount of more than AZN 1,000, 10%
(previously 5%) for the portion exceeding AZN 1,000, 20% (previously 10%) for the
amount exceeding AZN 1,000 if such event reoccur during a year;
Failure to submit FATCA, CRS and other similar reports by the financial institution
in the prescribed form and period – AZN 10,000 (previously AZN 1,000);
For violation of cash settlement rules – if such event happens the first time during
the calendar year – AZN 1,000, second time – AZN 3,000 and if such violation
occurred for the third time or more – AZN 6,000;
For engaging of individuals to any work (services) without concluding Employment
Contract by the Employer – AZN 2,000 (for the first time), AZN 4,000 (for the
second time) and AZN 6,000 (for the third time or more);
Understatement or evasion of tax (including withholding tax) by the persons
obliged to e-accounting – 25% (previously 50%) of understated or evaded tax to
these taxpayers (except for the amount additionally calculated as a result of off-site
tax inspection).

In addition, the following new financial sanctions are envisaged to be added to the Tax
Code:
•
•
•

Supply of goods without issuing electronic invoice or electronic tax invoice – 10% of
sale price of the supplied goods (for the first time), 20 % (for the second time) and
40% (for the third time and more);
If the records of income and expenses are not kept in the prescribed manner – 10%
of expenses not supported by documentation (if such case happens for the first time
during the year), 20% (for the second time) and 40% (for the third time and more);
For non-declaration or understatement of non-taxable income – 6% of unreported
or reduced income (without expense deductions).

The Other Important Changes
•
•
•
•
•
•

It is envisaged that only legal entities and individuals engaged in entrepreneurial
activities can be treated as a lessee under the financial leasing transaction;
Physical consumers will be returned VAT cashback – 15% of VAT for cashless
payments through POS terminal and 10% of VAT for cash payments in retail and
catering;
Excise tax has been increased for cigarettes and cigars produced in Azerbaijan;
New excise taxes are introduced for alcohol and non-alcohol energy drinks as well
as liquid for electronic cigarettes;
Excise tax on imported cars in Azerbaijan increased more than 1.5 times;
Excise tax introduced for imported buses (other than operating on compressed gas)
in amount of 2-10 AZN per each cubic centimetre.

Approval of the Amendments to the Tax Code
Amendments to the Tax Code on the implementation of Law No.1356-VQD dated 30
November 2018 ("the Law") have been approved by the Decree of the President of the
Republic of Azerbaijan dated 20 December 2018.
We would like to share the most important differences between the enactment of the
amendments approved by the Milli Majlis (published on Issue 20 of PwC Azerbaijan
times) and the changes that became effective.
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•
•
•

•

•

•

The maximum headcount specified for the persons engaged in production activity
and eligible to pay simplified tax was determined 10 persons instead of 5;
The rule on carrying forward of VAT amount required from the budget to the
following 3 months have been abolished and the claimed tax amounts considered to
be paid no later than 4 months from the date of filing e-application;
Instruction on separate accounting of employees involved in oil and gas and non-oil
and gas sector, where different tax rates are applied, has been removed from the
new wording. The criteria for oil and gas sector and non-government sector shall be
determined by the Cabinet of Ministers;
If taxpayers providing financial lease services submit information on financial lease
agreement concluded with individuals until 01 January 2019 to the their registered
tax authority, Article 140.1 of the Tax Code valid till 01 January 2019 shall be
applied to the transaction under such agreements;
Taxpayers who are engaged in trade activities and exercise the right ro pay 6%
simplified tax until 01 January 2019, shall submit information to the tax authorities
with regard to the goods in their possession within 15 (fifteen) days from the date.
In case submitting information with regard to the goods in the possession of the
taxpayers VAT amount shall be charged against the difference between the
purchase and sale price of the goods until 01 April 2019.
Newly-added financial sanctions come into force on 01 January 2020, with respect
to agricultural producers.

Other provisions of the Law shall become effective from 01 January 2019.

Approval of the criteria for the indication of micro,
small medium and large entrepreneurship subjects
According to the amendments to the Tax Code approved by the Law No. 1356-VQD dated
30 November 2018 micro and small entrepreneurship subjects will be able to benefit from
a number of exemptions and incentives.
The Cabinet of Ministers approved the “Criteria for the indication of micro, small,
medium and large entrepreneurship subjects” by Decision No 556 dated 21 December
2018.
According to this decision, entrepreneurship subjects are divided into 4 categories by the
number of employees and annual income. The mentioned criteria and their quantification
are indicated in the table No 1.
If the business entity falls under one category according to the number of employees, and
another category by annual income, the business entity is defined as a micro, small,
medium of large entrepreneur/enterprise according to the criterion with highest
indicator.

According to the provisions of the Tax Code effective
from 01 January 2019, the following tax incentives will
be applied to the micro entrepreneurs/enterprises:
•
•
•
•

Exemption from income tax of 75 percent of individual entrepreneur’s income.
Exemption from corporate income tax of 75 percent of profit derived from the
entrepreneurial activities of the legal entities;
Micro business entrepreneurs/enterprises are eligible to calculate the tax
deductible depreciation charges by applying “2” coefficient to the depreciation rates
set out in the Tax Code.
Exemption from payment of property tax
11

For example:
The income of individual entrepreneur qualified as a micro entrepreneur is totalling to
13.000 AZN, whereas the tax deductible expenses are amounted to 9,000 AZN. The
taxable income after deduction of expenses is 4,000 AZN, the income tax will be
calculated as follows:
4000 AZN – 4000 AZN * 75% (tax exempt part) = 1000 AZN
1000 AZN * 20% = 200 AZN (income tax)
Please also consider that small business entrepreneurs/enterprises are eligible to calculate
the tax deductible depreciation charges by applying “1.5” coefficient to the depreciation
rates set out in the Tax Code.

mes
Your local contact person:
Aysel Suleymanova
Marketing & Communications Manager
aysel.suleymanova@az.pwc.com
Tel: +994 12 497 2515
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Estonia
AS PricewaterhouseCoopers in Estonia helps clients in
finding tax efficient business solutions and managing
tax risks.
We work together with our colleagues in other PricewaterhouseCoopers’ offices worldwide and use our access to international know-how and long-term experience to quickly
and efficiently solve tax issues that arise both locally and in foreign jurisdictions. For more
information, please see our contact details below.

ATAD is complete
The Government has approved the draft law amending the Income Tax Act for
transposing anti tax-avoidance rules from the EU Anti-Tax Avoidance Directive
2016/1164 (“ATAD”) into Estonian legislation. As a next step, the draft law will be
discussed by parliament.
The directive was briefly discussed in our July 2016 and May 2018 Tax Alerts.
ATAD itself is based on OECD rules which were taken as basis for designing the minimum
standards of anti tax avoidance measures to be introduced within the EU.

Adopting the Directive
The draft law foresees that amendments should be adopted by 1 January 2019 which is the
deadline imposed on Member States for adopting the directive. The Ministry of Finance is
not expecting a significant increase of income tax paid to the state budget as a result of the
amendments.

New chapter in ITA
Income Tax Act (ITA) will be supplemented with a new chapter (101 ) which will include
most of the new measures transposed from the directive to fight against profit shifting
and tax base erosion. Five new sections will be included in the new chapter: § 541 - § 545.

Abuse of advantageous tax rules will trigger taxation
A general anti avoidance rule (§ 51) will be introduced with the main aim of disregarding
any transaction or chain of transactions having been concluded with the main purpose of
gaining an income tax advantage which defeats the objective of the applicable tax
provision or tax treaty. If a special anti avoidance rule exists, then the special provision is
applied.
The tax advantages can be categorized as permissible and non-permissible. If, having
regard to all relevant facts and circumstances, the transaction would have been carried
out in the same legal form even if no tax advantage was obtained with the transaction,
then the receipt of the tax advantage is deemed to be permissible. That means that
the receipt of a tax advantage should be treated as an additional bonus, rather than a
reason for the transaction.
As a result of introducing the new general anti avoidance rule (GAAR), a similar provision
of ITA [ § 50 (14 )] effective since 1 November 2016 and prohibiting the abuse of the
exemption method on dividend distributions, will be deleted. The new GAAR will apply to
the entire ITA and therefore should also capture this specific situation.
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Any income which an Estonian resident company or an Estonian permanent
establishment is deprived of or an additional expense it bears as a result of the
aforementioned transaction (or chain of transactions) will be subject to income tax at the
rate of 20/80 pursuant to ITA § 541.

Income tax on the undistributed
profits of Controlled Foreign
Companies (CFC rules)
Until now the Estonian CFC rules have only applied to private individuals (ITA § 22). The
rules foresee attribution and taxation of profits of off-shore companies controlled by
Estonian resident individuals.
These provisions will remain in force, but an additional tax object will be included.
Namely, profits of a controlled foreign company will be taxed in the hands of an Estonian
resident company (or a permanent establishment) if the criteria laid out in ITA § 544 for
attribution of profits are met.
As opposed to general rules for declaring tax, such profits are to be declared by the
taxpayer based on the financial year of the controlled foreign company. For example, if the
financial year coincides a calendar year, then the profit should be declared by 10
September and tax remitted by 10 September.

Controlled foreign company (CFC)
A controlled foreign company is defined as any nonresident enterprise in which the
resident company alone or together with its related parties holds more than 50% of
the voting rights or capital, or is entitled to receive more than 50% of the profits. Estonia
has opted to transpose a version of the rule under which the tax rate of the foreign
jurisdiction is irrelevant. This means that a company located in any other EU Member
State (e.g. Cyprus, Malta or the Netherlands) or a company located outside the EU could
fall within the scope of CFC rules. Thus, Estonia’s approach is based solely on whether the
income of a foreign controlled company has been derived from fictitious transactions with
the main purpose of obtaining a tax advantage.
A foreign permanent establishment of an Estonian company is also considered to be a
controlled foreign company.

When are the conditions for attribution of profits met?
In order for the tax obligation to be triggered the following conditions will have to be me:
1)

the underlying transaction or chain of transactions generating the profit of the
controlled foreign company was fictitious;

2)

the principal aim of the underlying transaction or chain of transactions was gaining
a tax advantage;

3)

the CFC is effectively managed by key employees of the shareholder of the
controlling company which created the opportunity to make a profit.

It can be expected that in practice determining whether the abovementioned conditions
are met or not will become the most complicated part about the provision. Therefore,
going forward the establishment of foreign subsidiaries or even the use of existing
subsidiaries should be carefully weighed to conclude whether sufficient business reasons
exist in light of the new tax rules.
14

Applying the exception
Compared to the original version of the draft, it is important to note that it has been
decided to transpose the exception allowing the company to exclude from the scope of the
provision a foreign controlled company which simultaneously meets the following two
conditions:
1)

the accounting profit of the previous financial year did not exceed EUR 750,000;

2)

other revenues of the foreign company, such as profits from subsidiaries, affiliates
and financial investments, interest income and other financial income (i.e. nontrading income) did not exceed EUR 75,000 during the same period.

Exceeding borrowing costs may be subject to income
tax
Exceeding borrowing costs (§ 542) will be taxed, if they exceed set thresholds. The tax
base can be reduced by losses.
Generally, borrowing costs are interest expenses on all types of obligations, but also other
costs that accompany borrowing (e.g. guarantee and arrangement fees). The concepts of
both borrowing costs and exceeding borrowing costs will be provided in ITA.
The provision will not apply to financial undertakings (banks, investment companies,
insurance undertakings) and standalone entities.

How to determine if the exceeding borrowing cost
should be taxed?
Firstly, the amount of exceeding borrowing cost should be determined. This is basically
the net interest, i.e. the amount of interest expense (or borrowing costs) that exceeds
interest income. If the earned interest income is zero, then the amount of net interest
equals the interest expense.
Secondly it should be established whether the borrowing costs exceed the threshold of
EUR 3 million. If not, then no tax obligation arises.
If the threshold of EUR 3 million is however exceeded, then it should be established
whether the borrowing costs are above the 30% EBITDA (i.e. earnings before interest,
tax, depreciation, amortization). If not, then no income tax obligation should be triggered.
If the borrowing costs are above the 30% EBITDA, then the next step is identifying
whether the company is in a profit or loss-making position, because losses can be used to
reduce the taxable base.
For example, if a company’s EBITDA was EUR 20 million, from which 30% is EUR 6
million (20*0,3=6 i.e. the permissible threshold) and the net interest was EUR 10
million, then the net interest exceeds the threshold by EUR 4 million. If the company
made a loss of EUR 5 million, then no income tax obligation should be triggered because
the company’s loss was greater than the amount exceeding the threshold (4-5=-1).
Alternatively, if the company’s loss had been EUR 2 million, then the tax object would also
be EUR 2 million as the loss was less than the amount exceeding the threshold (4-2=2).
As an exception to the general rule of declaring and paying tax on a monthly basis,
taxation of these costs will take place once in a financial year. Exceeding borrowing costs
must be declared by 10 September and tax paid by 10 September if the financial year
coincides with the calendar year.
15

Since the threshold for exceeding borrowing costs is high considering the Estonian market
and there are a number of exceptions to the provision, then the Ministry of Finance
expects very few companies to be affected by this limitation.

Exit taxation
The purpose of the exit tax (ITA § 543) is to ensure that when a resident company
transfers assets from Estonia to its permanent establishment(s) in other state(s), then
income tax is charged on the amount which equals to the (positive) difference between the
fair market value of the transferred asset and the book value at the time of the asset
transfer. A number of exceptions are also implemented.
If a resident company is deleted from the register either as a result of liquidation
proceedings or not (e.g. by way of demerger or merger), then taxation is triggered
according to ITA § 50 (22), where the tax base will be the amount of liquidation proceeds
or part of the fair market value of the asset which exceeds the balance of paid-in capital.
Domestic mergers will continue to be tax neutral.
In case of transfer of tax residency or assets to an EEA member state (except
Lichtenstein), the payment of exit tax can be deferred by paying it in instalments.

Broadening the applicability of exemption method
ITA § 50 (11) will be supplemented with new sub-provisions (p 8 and 9) to broaden the
scope of application of exemption method on dividend distributions. Exemption will also
be granted to dividends paid on account of assets upon the transfer of which exit tax was
paid or dividends received from controlled foreign companies or from sale of shares in
such companies to the extent of the amount that was taxed.

Interesting development
The obligation to submit nil TSD returns will be abolished. Currently form TSD has to be
submitted by VAT registered persons even when there is nothing to declare. To reduce
the administrative burden, such returns will no longer be required.

Permanent establishments must declare balance of
tax assets
Non-resident legal persons with a permanent establishment in Estonia must declare [§ 61
(60)] by 10 February 2019 on form TSD the balance of assets taken into and taken out
of Estonia as of 31 December 2018. Once the draft law is passed, the assets taken into and
out of Estonia are to be declared on an ongoing basis according to transactions that
have taken place in a respective month.
If the balance is not declared as of 31 December 2018, there may be an obligation to pay
income tax on profit attributed to permanent establishment, because all of the assets that
are taken out of Estonia after 01 January 2019 are taxed with income tax according to
their fair market value. Complying with the submitting the declaration can
therefore reduce the future tax base.
A similar obligation had to be filled by resident companies by 10 February 2015 regarding
the balance of paid-in capital as of 31 December 2014 which had to be declared by
10 February 2015.

VAT Gap 2016
European Commission has recently published the results of the study on 2016 VAT Gap.
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The VAT Gap refers to the difference between expected and actual VAT revenues. For
example, the VAT Gap covers VAT loss due to undeclared and unpaid output VAT,
unfounded deduction and reimbursement of input VAT etc.
According to the study, the outstanding tax amount in the European Union was 147.1
billion euros.
In Estonia, expected and actual VAT revenues for 2016 were in the amount of 2,118 and
1,974 billion euros respectively. The difference was 144 million euros, which is
approximately 7%. Compared to 2015, the VAT Gap has remained virtually identical, both
in terms of total sum and percentage (2015 127 million euros, which was approximately
6%). A significant shift in the VAT Gap took place during the period of 2012- 2015 (a
decrease from 13% to 6%).
We are in a much better position as compared to our neighboring countries – in Latvia the
VAT Gap was around 11%, in Lithuania 25%. The smallest VAT Gap was recorded in
Luxembourg – 0.85%, the highest in Romania (35.8%) followed by Greece (29.2%) and
Italy (25.9%).

Four draft laws are under discussion in the Estonian
Parliament
648 SE – Bill of Amendments to the Income Tax Act initiated by the Rural Affairs
Committee, the aim of which is to amend ITA § 48 (51) (fringe benefits), so that the
tax exemption applies even if the employer remunerates employees ticket price when
using public transportation to commute between home and workplace. Tax exemption
would not be applicable if taxi services were to be used. The employer would only be
obliged to remunerate the ticket price if it is agreed upon beforehand.
Formerly, commutes between home and workplace had always been employee’s personal
interest and expense. Aforementioned principle has been in effect in Estonia for a long
time. On July 1, 2017 ITA § 48 (51) was amended, excluding the remuneration of
transportation costs from fringe benefits if the employees place of residence was at least
50 kilometers from the workplace. The proposed addition would take this even further,
stating that the distance from the place of residence is no longer relevant and in addition
to employees with an employment contract, management board members and persons
providing services under contractual agreement would also be viewed as employees.
Since the third reading of the draft law is scheduled for the end of November, it is likely
that the tax exemption would already be applicable in the near future (the law would
enter into force on the 10th day after its publication in the „Riigi Teataja“).
The compiler of this tax alert, who uses Tallinn public transport on a daily basis to
commute between home and workplace (ticket price 1.10 EUR), will definitely approach
his employer for reimbursement of ticket costs in the future.
705 SE – Bill of Amendments to the Income Tax Act, the aim of which is to apply the
following Anti-Tax Avoidance measures arising from Directive 2016/1164 („ATAD“):
1)

the general anti avoidance rule, assuring that abusing the rules providing tax
advantages would result in income tax liability;

2)

taxation of the undistributed profits of Controlled Foreign Companies („CFC“) and
exceptions to the rule;
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3)

taxation of borrowing costs if they exceed a certain threshold and exceptions to the
rule;

4)

payment obligation and possible deferral of exit tax.

In addition, it is stated that permanent establishments must declare balance of tax assets
and the obligation to submit nil TSD returns will be abolished.
For more detailed overview refer to the October 2018 tax alert.
674 SE – Bill of Amendments to the Value Added Tax Act, the aim of which is to establish
the tax treatment for transactions related to vouchers and facilitate the declaration of
import VAT on the VAT return. As a result of the latter, the number of persons, who can
apply for the right to declare import VAT on the VAT return, will significantly increase. In
addition, the rule for the place of taxation of digital services will be changed, applicable if
the service is provided to the final consumer. The draft law is currently in second reading
and will enter into force on January 1, 2019.
For more detailed overview refer to the April 2018 tax alert.
675 SE – Bill of Amendments to the Taxation Act and other related legislation, the aim of
which is to help tax proceedings run more smoothly and resolve matters originating from
practice. According to current legislation and court practice, tax debts can only be levied
on a member of the management board. In the future, tax debt can also be levied on the
person acting in behalf of the management board member registered in the Commercial
Register, who has deliberately caused a tax debt to arise.
All draft laws are available on the website of the Estonian Parliament (www.riigikogu.ee).

Amendments to the Income Tax Act
The draft law for Bill of Amendments to the Income Tax Act No. 705 SE („ATAD“) was
passed on third reading on 12 December and will be adopted in the near future.
The nature of the draft law was discussed in more detail in the October 2018 tax alert.
Below, we’ll explain the significant changes that have occurred between the first and third
readings.

Hands off the non-monetary contribution!
The heading briefly summarizes the original intention to supplement the Income Tax Act
(ITA) § 12 with a new section (4) and the removal of this addition from the draft law at the
request of interest groups following the second
reading.
For a more detailed explanation, the circumstances were as follows.
ITA § 12 (4) was designed to specify the tax consequences for natural persons if they were
to abuse some of the regulations providing tax advantages. Income tax is levied on the
income amount, which the natural person would have received if there hadn’t been a
transaction or chain of transactions set out in ITA § 5 1.
In the explanatory note of the draft law the authors provided a clarifying example, in
which case ITA § 12 (4) would be applicable in practice:
1 8) paragraph 12 will be supplemented with subsection 4 in the following wording:
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“For example, the gain received from sale of shares is taxed with income tax if, preceding
the sale, the natural person makes a non-monetary contribution to a company owned by
the same person using the aforementioned shares, with the aim of transferring income
to said company and thereby being exempt from or postponing natural person’s income
tax liability. One of the main objectives of this kind of transaction is getting a tax
advantage. The actual economic nature of the transaction is the transfer of the natural
person’s shares. Thus, the gain received by a natural person from sale of shares is
taxed according to ITA § 12 (4).
If this provision had remained in the draft law, it would have been a clear signal for the
Tax Authorities to declare “war” against the natural persons who, before selling their
shares, have placed them in a company (either by foundation or increasing its capital) in
the form of a nonmonetary
contribution.
Regarding non-monetary contribution, a principle applies stating that income tax is not
levied on income from the increase or acquisition of shares in a company by way of a
non-monetary contribution (ITA § 15 (4) p.10). It is directly related to the principle stating
that the acquisition cost of shares acquired by way of a non-monetary contribution shall
be equivalent to the acquisition cost of the assets which constituted the non-monetary
contribution (ITA § 38 (5.1)).
A typical misconception regarding non-monetary contributions concerns the formation of
acquisition cost in particular. It is believed that a person can do wonders with the
valuation of a non-monetary contribution and that the calculated market value
automatically becomes the acquisition cost of the shares. In reality, however, the
appreciation of an asset does not change its acquisition cost. The value of a non-monetary
contribution is significant only when declaring equity contributions in Annex 7 of form
TSD.

The obligation to submit nil TSD returns will be
abolished on June 1, 2019
Currently form TSD has to be submitted by VAT registered persons even when there is
nothing to declare. To reduce the administrative burden, such returns will no longer be
required. In the October 2018 tax alert, we discussed that the obligation to submit nil TSD
return will be terminated on January 1, 2019. Now, however, it has become clear that the
Tax Authorities require more time to implement necessary IT developments. Therefore,
the amendment will be postponed, entering into force on June 1, 2019.

The Exit Tax provisions will enter into force on
January 1, 2020
In the October 2018 tax alert, we discussed the provisions of the exit tax. In the
intervening period, the Ministry of Finance has proposed to postpone the exit tax
provisions for one year, because firstly, it is possible under the ATAD Directive and
secondly, necessary for the Tax Authorities (IT Development) and taxpayers to adapt.
The purpose of the exit tax (ITA § 543) is to ensure that when a resident company
transfers assets from Estonia to its permanent establishment(s) in other state(s), the
income tax is charged on the amount which equals to the (positive) difference between the
fair market value of the transferred asset and the book value at the time of the asset
transfer. A number of exceptions are also implemented.
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If a resident company is deleted from the register either as a result of liquidation
proceedings or not (e.g. by way of demerger or merger), then taxation is triggered
according to ITA § 50 (22), where the tax base will be the amount of liquidation proceeds
or part of the fair market value of the asset which exceeds the balance of paid-in capital.
Domestic mergers will continue to be tax neutral.

Draft law N0. 722 SE
In order to increase its merchant fleet, there is a draft law2 under second reading in the
Estonian Parliament aimed at creating more favorable conditions for vessels flying the
Estonian flag. Part of it is amending the Income- and Social
Tax Act and other legislation.

Fixed tax base
Amendments to the Income Tax Act impose specific rules for the taxation of wages of
seafarers (crew members) if they are paid for employment on a ship that meets certain
conditions. Aforementioned rules do not apply to vessels used for regular travel in the
European Economic Area.
The nature of these specific rules lie in the fixed tax base of up to 750 euros (for each
month worked), to which the standard rate of personal income tax of 20% is applied.
This means that if the actual gross earnings per month exceed 750 euros (it is assumed
that as a general rule they do), for example 1500 euros, the income tax will be paid on
750 euros only (if the actual wage is less than 750 euros, then the applicable tax base
would be the lower amount). However, tax-free income is not allowed to be taken into
account when calculating the income tax amount.
There will be an amendment made to the Social Tax Act according to which a reduced
social tax rate of 20% is applied to the seafarers wage taxed under the specific rules. Thus,
the maximum social tax amount is 150 euros (750*0.2) for gross earnings exceeding 750
euros. Contributions to the mandatory funded pension and unemployment insurance
premiums (for both the employer and the employee) will also be paid from the given tax
base and not on actual wages.
In order to apply the fixed tax base, the person liable to withhold the income tax
(employer) must submit an application to the Tax Authorities that confirms the
compliance with set requirements. Tax Authorities will make a decision after receiving an
opinion from the Maritime Administration.

Establishing tonnage tax
In addition, there is a plan to introduce the so-called “tonnage tax” (new provision ITA §
521) as an optional alternative to the existing tax system, which would be applied on
commercial income received by a resident company from international seafaring.
The tax base is not calculated on dividends, but rather on the basis of net capacity of the
vessel used by the company. It is done by multiplying the net capacity with certain
coefficients. The age of the ship is also taken into account (the tax base is lower for newer
ships).
Calculated tax base is multiplied by the standard income tax rate of 20%. The net capacity
is expressed in tons and shows the capacity of the rooms generating revenue.
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In order to apply the “tonnage tax”, a resident company must submit an application to the
Tax Authorities with relevant proof confirming the compliance with set requirements. Tax
Authorities will make a decision after receiving an opinion from the Maritime
Administration.

Your local contact person:
Hannes Lentsius
AS PricewaterhouseCoopers Tax Services
hannes.lentsius@ee.pwc.com
Tel: +372 614 1800
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Latvia
Property market begins to revive (1/40/18)
We have seen Latvian and foreign corporate and private investors enquiring about ways
of buying real estate (RE) in Latvia. A few years ago we saw investors mainly from CIS
countries, but their profile has recently diversified to include China and Japan as well as
the CIS and Nordic countries. Major RE brokers have experienced similar trends. Such
investments may have various aims, but mainly these are RE leases with a view to
appreciation and sale to receive the expected return on investment. This article explores the
main tax issues an RE investor wants to analyse before buying RE in Latvia.
Buying RE vs buying an RE company
Given Latvia’s historical practice of placing RE investment in a separate company that often
not only holds the RE but also manages it, this is usually the first question asked by
investors planning for the tax implications of their RE acquisition and potential sale. But
the investor’s choice may depend on the seller’s choice of selling RE or an RE company. The
following aspects should be considered:
1.

The Cabinet of Ministers’ Regulation No. 1250 on stamp duty for entering ownership
and mortgage rights on the land registry has been amended with effect from 1 May
2018 to provide that a 2% stamp duty without restriction (previously capped at
€42,686.15) is also payable on the disposal of any land and buildings comprising a
non-residential part only. These changes often cause investors to go for acquiring an
RE company. This means a higher risk of potential liabilities and the risk of incorrect
tax treatment.

2.

If RE located in Latvia or a Latvian RE company is sold to a non-Latvian tax resident
(an individual or entity), the individual is liable to pay personal income tax (PIT) and
the entity pays corporate income tax (CIT) at a rate of 3% of the sales proceeds. The
CIT Act permits EU residents and residents of a country that has an effective double
tax treaty with Latvia to recalculate and recover the 3% tax paid. An alternative
calculation measures the gain arising on the sale of RE as sales proceeds less any
documented selling expenses and applies a 20% tax. If no profit arises on the sale of
RE, the non-resident can recover the 3% tax paid fully or partly.

3.

From 2018, any profit a Latvian company makes from selling RE or an RE company
is exempt from CIT until paid out in dividends. The Latvian company can reinvest
such profits into its business without paying CIT. If the Latvian company has held
shares in the RE company for 36 months or longer, even dividends paid out of those
profits will escape CIT. This allows the investor to profit from selling an RE company
in a tax effective way. But an individual receiving dividends should still pay a 20%
tax under the PIT Act. The Latvian company is responsible for withholding such tax.

4.

The VAT treatment of RE sales is closely linked to RE status. For example, the sale
of development land, or unused RE as defined by article 1(12) of the VAT Act,
attracts VAT. The sale of land (without development rights), used RE, or an RE
company, is exempt. The VAT treatment is crucial to investors planning RE deals
without the right to deduct input VAT.
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A cash contribution to share capital vs a loan
This issue comes into play only if investors decide to buy RE or an RE company through a
Latvian-registered company. Although the question of financing is often closely linked to
external factors such as the availability of a bank loan and the desire to protect investments,
investors have the option of contributing the available funds to share capital or lending to
their company. The following aspects should be considered:
1.

A newly formed company should have a minimum share capital of €2,800.

2.

The CIT Act restricts the deduction of interest on loans that are not issued by a bank
or another institution whose loans enjoy special conditions under the CIT Act. These
restrictions (article 10 of the CIT Act) impose an obligation to include as deemed
profit distributions in the CIT base any interest payments that exceed –

3.

a)

interest payments in proportion to the extent that the average debt liabilities
for the financial year (on which interest has been charged) exceed four times
the shareholders’ equity at the beginning of the financial year less any noncurrent investment revaluation reserve and other reserves that have not
resulted from profit distributions;

b)

interest payments exceeding 30% of the pre-tax profit reported in the profit
and loss account for the financial year plus interest payments and depreciation
if interest costs exceed €3 million for the financial year.

Loan interest that a Latvian company pays to a related party should be arm’s length.

So the choice of investing in a Latvian company only with a loan or with small contributions
to share capital creates an additional tax burden on the company. Unless we are talking
about an existing company with a sufficient level of shareholders’ equity, investors tend to
split their investment between a contribution to share capital and a loan.
We have just briefly described the tax aspects we commonly discuss with investors, but
the list is not exhaustive because each transaction is unique and may have different tax
implications. We also see that the decision on the form of acquisition is often affected
more by business considerations and the parties’ agreement on the legal form of the
transaction than its tax aspects.
Corporate digitalisation: step into future?
New technology penetrates all areas of life, including business. In the realms of fantasy ten
years ago, registering a company in the comfort of your own home within a single day has
become reality. This article explores the advantages, restrictions and issues associated with
digitalising EU corporate law as it affects company owners, their representatives, and other
stakeholders.
What is corporate digitalisation?
In commercial law, digitalisation covers a variety of processes, including company
registration, the requirement for registering and disclosing relevant information to make
the process transparent, and certain aspects of corporate governance (e.g. the means of
communication between a company and its shareholders).
Business benefits from corporate digitalisation
Estonia’s eager embrace of modern technology has made it the most attractive of the three
Baltic countries in terms of company formation. Any person can set up a company in
Estonia regardless of their resident status. There has to be one founder (an individual or
entity).
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But Estonia is not the only member state where you can register a company online. This is
possible in Britain, Ireland, Greece, Denmark, France, Luxembourg, Poland, and Spain.
Online incorporation usually makes the process simpler and cheaper:
•
•

It saves 50% of time and can be up to three times cheaper than the traditional paper
documentation on average;
Online incorporation and registration under the proposed new rules will help EU
companies save €42–84 million a year.

Yet digitalisation also has its shortcomings, which we will examine through steps each
founder needs to take before registering a company.
The founder’s personality is the first thing to check. The classic scenario involves filing a
valid ID document, but some jurisdictions such as Belgium and Hungary require personal
presence.
When incorporating online in Estonia, for example, the only way to check private details is
online. This usually involves filing digital certificates, which may include the person’s
electronic certificate, bank authentication, e-mobile, and eSignatures. Here we can talk
about complete digitalisation of the process. In France, documents can be sent by post if
the founders object to electronic verification, but the security of this method needs
assessing.
Next, a company name should be chosen and checked. The online registration system will
accept or reject a name automatically (e.g. Denmark, Estonia, and Britain). This is very
convenient since it almost completely rules out mistakes and unsuccessful registrations.
French legislation makes the founder legally responsible for ensuring the company name is
unique.
The next step is very important – drafting, signing and notarising the documents necessary
for registration (i.e. the articles of association, the incorporation resolution, and the share
register, as well as various documents giving details of the board and shareholders).
The required documents for online incorporation include the articles of association and any
documents that confirm or add to what the articles say. In this sense the online method is
available in Denmark, Estonia, France, Britain, and some other countries. Since the online
incorporation procedure is mandatory in Denmark and Estonia, all the documents should
be prepared and filed through a system designed for this purpose. The system will check
the validity of documents either automatically (e.g. in Estonia, Denmark, and Greece) or
through a registrar (e.g. France and Portugal). Some countries make it even more
convenient by providing incorporation templates (sometimes in two or more languages).
The final step involves preparing and filing all the required documents with competent
institutions to obtain an ID number. From the founder’s viewpoint the stamp duty on
registration is also paid at this stage. Incorporation can be done online and all the
information can be sent to the companies registry at once (e.g. in Denmark and Estonia).
Other countries accept online or paper filings.
Digitalisation may involve significant risks such as the risk of financial loss and reputational
damage due to IT disruptions for malicious purposes or accidentally. Also, human error can
never be ruled out (e.g. a typo in the company name or passport details), and commercial
law requirements vary from country to country.
The existence of various approaches in member states means the EU lacks a single approach
that would allow people to set up a company online or to use digital technology for giving
additional information about their company, or allow companies to use digital technology
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for communicating with shareholders or sharing information. Unfortunately, EU
companies, their shareholders and persons related to them are not always able to enjoy all
the benefits of digitalisation. In certain instances where companies cannot file information
with public registries electronically, the disclosure is more complicated and expensive
because the registries take a longer time to process the information received, making public
access more difficult. And business partners, banks, lawyers and the public may have
difficulty finding any company information that is not available digitally.
While digitalisation opens unprecedented opportunities, the governments need to devise
appropriate policies since digitalisation means not only investment but also cultural
change.

European Economic Interest Grouping: transfer
pricing rules
Multinational enterprise groups engaged in frequent cross-border transactions seek to
optimise the provision of services and to cut their costs, for example, by entering into a cost
contribution arrangement or by setting up a separate legal entity to provide shared services.
In this article, from a Latvian transfer pricing (TP) perspective we explore the European
Economic Interest Grouping (EEIG), a type of legal entity that mainly aims to minimise the
financial and legal burden by providing support to its business partners.
The legal framework
The EEIG is a type of EU legal entity introduced by Council Regulation (EEC) No. 2137/85
of 25 July 1985 to reduce the legal and fiscal difficulties facing individuals, entities and other
arrangements.
As you may know, EU regulations are pieces of legislation issued by EU bodies that impose
obligations in general and are directly applicable in all member states, including Latvia. In
line with the Regulation, Latvia has adopted the EEIG Act, but its purpose is to lay down
registration rules and explain how the Regulation should be applied, rather than explaining
the EEIG concept and operations.
The main goals and other aspects
The Regulation describes the concept and operational goals of the EEIG. The main purpose
of setting up an EEIG is to facilitate or expand the business of its members by pooling
resources, activities or skills to achieve better results than what the members could achieve
by working separately. The EEIG basically operates to provide an ancillary or auxiliary
function linked to its members’ business.
Unlike a standard commercial entity, the EEIG does not aim to make a profit (Article 3(1)
of the Regulation). Any profit the EEIG might make will be considered its members’ profit
and split between them in accordance with the EEIG memorandum of association, or if
there is no provision for this, in equal shares.
Under the Regulation, any profit from the EEIG’s activities is not taxed until its members
have gained it. In other words, although the EEIG is responsible for paying VAT and
employee social insurance contributions, the EEIG’s profits are exempt from corporate
income tax (CIT) on payment to its members.
Hiving off support functions is a good option for many multinational enterprise groups
seeking to minimise their cost and tax burden, but in practice EEIGs are used quite rarely.
There are a number of reasons why an EEIG is not set up more frequently, for example, to
provide shared intragroup support services:
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•
•
•
•
•

Only relatively small groups are eligible, i.e. an EEIG is restricted to 20 members and
500 employees;
An EEIG is not permitted to attract investments publicly;
The EEIG’s operations should be linked to its members’ business but cannot replace
it, for example, the EEIG cannot undertake any professional activities with respect to
third parties;
Related parties should meet TP principles, meaning that an arm’s length markup may
have to be added to the cost of intragroup services;
When profits are distributed, the members are liable to pay CIT under the national
legislation of their member states, which may even increase the tax burden on the
multinational group.

Applying TP rules to EEIG related-party transactions
As stated above, the main purpose of an EEIG is to facilitate the business of its members by
providing them with shared support services. Many groups might find such a legal
arrangement attractive since the Regulation provides that the EEIG does not aim to make
a profit. When providing services, the EEIG is not required to add a markup to its service
costs, which means an extra saving for its members. However, this matter should be
evaluated in the light of local as well as international legislation.
The Regulation has remained practically unchanged since 1985 and may give the
impression that it fails to reflect the latest trends stemming from, say, the OECD’s BEPS
reports and current TP practices.
If the EEIG is a tax resident of Latvia, the Latvian CIT Act should be consulted to find out
whether the EEIG’s related-party transactions are covered by TP requirements. Entities
subject to Latvian CIT should meet Latvian TP requirements and adjust their CIT return if
the price (value) of their controlled transactions is not arm’s length.
Under the CIT Act, commercial entities operating as partnerships (including EEIGs) are
liable to pay CIT on profit distributions, and the EEIG is therefore subject to Latvian CIT.
The CIT Act also provides that partnerships are covered by an obligation to make CIT
adjustments if their transactions are not arm’s length. Although the Regulation provides
that CIT is charged on profits in the hands of an EEIG member, the Regulation does not
restrict the application of the CIT Act with respect to TP requirements.
Article 40 of the Regulation provides that making a profit is not the EEIG’s main goal, but
Latvian legislation treats the EEIG as subject TP adjustments, meaning that the EEIG
should meet Latvian TP requirements and evaluate the need to apply an arm’s length
margin on services it provides to related parties.

Accounting service providers to be licensed
One of the proposals for amending the Accounting Act intends to license accounting
service providers. The proposed amendments are to come into force on 1 September 2019.
Key amendments
Accounting service providers are covered by the following amendments:
•

An external accountant is an individual or entity that undertakes to provide or
provides a customer with accounting services under a written contract (other than an
employment contract) and whose competence in accounting matters is certified by a
licence under recast article 3(3)(2) of the Accounting Act;
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•
•

An external accountant’s professional civil liability insurance coverage must not be
lower than the minimum prescribed by the Cabinet of Ministers’ Regulation under
recast article 3.1(2) of the Accounting Act;
An external accountant is only permitted to provide accounting services after taking
out a licence and during its operation under a new article 3.2 of the Accounting Act.

The Accounting Act is to have another new article 15.2 laying down procedures for licensing
and supervising external accountants, the amount and maintenance of information to be
entered on the Register of Accounting Service Providers, as well as external accountants’
professional civil liability insurance coverage.
When it comes to choosing an accounting service provider, Latvia does not have a nationally
recognised mechanism for finding out whether a person is knowledgeable and reliable, and
what their ethics and sense of responsibility are. The quality of accounting documents and
financial statements clearly depends on accountants and their competence, but the
accounting profession is not on the list of regulated professions in Latvia.
Since the accounting profession is neither properly regulated nor required to meet quality
standards, there is no confidence that taxes are calculated correctly. And if the national
accountancy oversight system is weakened, the shadow economy can take advantage of
underqualified accountants.
Under article 3 of the Accounting Act, an accountant may be a person that has not acquired
appropriate education but has relevant experience, so there is the risk of the accounting
service provider’s competence being insufficient to provide quality services.
The proposed amendments aim to tidy up the accounting industry, raise the quality of
accounting services, minimise shadow economy, strengthen the credibility of public
financial statements and introduce accountant licensing. To achieve these goals, there are
plans to adopt a mechanism for licensing accounting service providers. An entity seeking a
licence will be required to employ an appropriate number of qualified accountants in order
to meet quality standards. The function of licensing individuals and entities and recognising
their credentials is to be delegated to an association that unites industry peers. Credentials,
their recognition and procedures for granting and cancelling a licence, as well as the content
of the Register of Accounting Service Providers and its maintenance conditions are to be
governed by the Cabinet of Ministers’ Regulation.
According to the European Commission’s database of regulated professions, there are
currently 20 EU/EEA countries that regulate the accounting profession and the tax
consulting profession, while in 2016 there were ten EU/EEA countries that licensed their
accounting service providers.
The licensing of accounting service providers is expected to improve Latvia’s economy and
ability to attract investment by boosting confidence in publicly available financial
statements, raising the quality of accounting documents and the accounting industry’s
reputation, as well as minimising risks of money laundering and terrorist financing.

Fixed assets: corporate tax treatment after 2017
As a result of the tax reform, the new Corporate Income Tax (CIT) Act effective from 1
January 2018 has dramatically changed the core principles of charging CIT. This charge is
no longer based on taxable income, and the tax base comprises specified taxable items, with
capital allowances no longer available. This article explores some of the aspects to consider
in accounting for fixed assets and charging CIT after 2017.
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The legal framework
From 2018, corporate books feature only depreciation because the CIT Act no longer
provides for accelerated asset write-offs that stimulated investment. However, the tax
reform certainly facilitates the work of accountants because accounting for fixed assets and
claiming capital allowances was one of the most complicated areas under the old CIT
assessment model.
Also, an asset revaluation made after 2017 will not have a direct effect on the tax base
because revaluation results do not constitute taxable items.
CIT treatment of business assets and non-business assets
Under the new CIT model, depreciation charges for business assets are exempt from CIT,
and the tax base needs no adjustment. However, we need to consider the depreciation
principles laid down by the Company and Consolidated Accounts Act and the Cabinet of
Ministers’ Regulation No. 775, Application of the Company and Consolidated Accounts
Act, or by IFRS1 if the company is applying them.
Under the old model, capital allowances could be claimed only on assets a taxpayer used in
business, so a company using non-business assets could not take this advantage. From 2018
the company should expect extra CIT costs associated with acquisition cost and
depreciation charges since non-business expenses under section 8 of the CIT Act include:
•
•
•

the acquisition cost of assets acquired after 2017 and used for non-business purposes
as well as their maintenance expenses;
depreciation charges on assets acquired before 2018 and used for non-business
purposes, or their impairment loss and maintenance expenses;
so-called representation expenses and staff sustainability event expenses above the
statutory 5% limit, including expenses incurred on social infrastructure items
(buildings and facilities) that are not directly related to the taxpayer’s business.

So the tax burden has significantly increased on a company that acquires a non-business
asset after 2017, including all its running expenses, with CIT payable at an effective rate of
25%. Moreover, tax is due on the entire acquisition cost in the next month after the asset
was acquired. This principle also applies to the acquisition cost of an executive luxury
vehicle.
If a company buys a fixed asset for non-business use and makes a prepayment, the
acquisition cost should be reported on the CIT return for the month in which an invoice was
received, not the month in which the prepayment was made.
Key takeaway
The new CIT Act has made it more expensive for companies to use their non-business
assets.
Latvian taxation of foreign pensions and foreigner’s
Latvian pension
It might seem that pension is a simple type of income and its Latvian personal income tax
(PIT) treatment is also straightforward. This article explores a few points that will help you
avoid paying PIT on a foreign pension or on a foreign national’s Latvian pension twice.

28

A foreign pension to a Latvian tax resident
A Latvian tax resident’s pension or deemed pension is taxable income under the PIT
Act.1 Also, under the OECD2 model tax convention, pension income is generally taxed in
the recipient’s country of residence. So the Latvian tax resident’s foreign3 pension attracts
only Latvian PIT, an arrangement prescribed by Latvia’s double tax treaty (DTT) with
Lithuania or Estonia, for example.
If a pension comes from an EU member state, the Latvian resident should apply for it at
Latvia’s National Social Insurance Agency (NSIA) and provide details of their employment
in other member states. The EU social insurance agencies should exchange information on
the person’s employment periods and tax residence status. The institutions responsible for
paying pensions to EU residents and nationals will evaluate the obligation to withhold tax
at source.
For example, a Lithuanian or Estonian pension will not attract PIT at source if the recipient
is a Latvian tax resident and national.
Latvia’s other DTTs (e.g. the one with Russia or Canada) provide that a pension may be
taxed also in the country that pays this income. There will be no additional Latvian PIT to
pay on the Latvian tax resident’s foreign pension if the foreign tax rate is higher than what
is charged in Latvia. If the foreign tax rate is lower, the person will be liable to pay extra
Latvian PIT.
Since DTTs lay down different rules for the taxation of pensions, we recommend paying
attention to ensure a foreign pension is not taxed twice. A Latvian tax resident receiving a
foreign pension should always report it on their annual income tax return.
A Latvian pension to a foreign national
If the foreign national receiving a Latvian pension is a member state’s tax resident and
national, then (like a Latvian tax resident) they should apply for the pension at the social
insurance agency of their home country. Documents for granting the Latvian pension will
be filed with the NSIA by the member state’s competent institution (those institutions
exchange such information). Thus, on receiving documents from the member state’s
competent institution for a Latvian pension, the NSIA will examine Latvia’s DTT with the
member state to determine whether the NSIA should withhold PIT on the Latvian pension.
For example, under the Latvia–Lithuania DTT, a Latvian pension paid to a Lithuanian
resident and national qualifies for DTT relief, i.e. the pension will be exempt from Latvian
PIT because this income is taxable in Lithuania.
If the foreign national is a resident of a non-EU country that has an effective DTT with
Latvia, the DTT rules will need studying. If such income is exempt from Latvian PIT, the
person should apply to the Latvian State Revenue Service with a certificate of residence to
prove the exemption and prevent double taxation.

Low value adding services: simplified transfer pricing
approach
Proposals for amending articles 1 and 15.2 of the Taxes and Duties Act to lay down new
transfer pricing (TP) rules were passed by Parliament in their third reading on 25 October
2018. This article explores a proposal presented by the State Revenue Service (SRS) for
adopting best practice – a simplified approach to the arm’s length pricing of low valueadding intragroup services – aimed at easing the TP compliance burden on taxpayers.
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Once announced in the official gazette Latvijas Vestnesis, the amendments will apply to
transactions made in the reporting period starting in 2018 or later, but taxpayers will be
permitted to apply them retrospectively.
The simplified approach provides for adding a 5% markup to the service provider’s cost
without invoking paragraphs 7–18 of the Cabinet of Ministers’ Regulation No. 677,
Application of provisions of the Corporate Income Tax Act.
Simplified arm’s length pricing and TP documentation
The amendments permit a taxpayer not to prepare a local TP file for transactions that
qualify for the simplified arm’s length pricing and documentation. The taxpayer should
prepare a simplified TP file within 12 months after the end of the financial year and submit
it to the SRS within a month after receiving a request. The Cabinet of Ministers will
prescribe details the taxpayer should include in the simplified TP file.
According to our information, the SRS has presented proposals to the Ministry of Finance
for incorporating alternative solutions that provide for the simplified arm’s length pricing
of low value-adding services (LVAS) unless identical services are rendered also to unrelated
parties. We have written about LVAS in our Flash News article titled “Low value adding
intragroup services.”
SRS criteria for LVAS
A service is treated as LVAS for simplified purposes if it involves a multinational
enterprise group related to the taxable person, or one or more related parties providing a
support service that benefits one or more related parties and meets the following criteria:

An arm’s length fee
LVAS fees should be uniformly priced across the group to ensure they reflect the benefit
received by the LVAS recipient, and the fee should be calculated as follows:

So the simplified approach provides for a 5% markup on LVAS cost.
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Contents of the simplified TP file
The SRS proposals for simplified contents are in line with the OECD’s TP recommendations
and provide for giving key details of LVAS (a description of the benefit each party has
received or expects to receive from each type of LVAS, an explanation of why those
apportionment criteria reflect the most reasonable apportionment between the parties,
methods of recording and calculating service costs etc).
The SRS proposals recommend that the provider’s invoice describing the type of service
should also describe the benefit received from that service.
The simplified approach to transactions from 2018 onwards and retrospectively combined
with simplified contents will significantly ease the TP burden on taxpayers and give them
comfort that a markup on their LVAS costs meets the national TP requirements. This also
means that the economic analysis of those transactions does not need an external or
internal benchmarking study.
It is important to note, however, that the simplified approach involves compliance risk,
and the parties will have to provide appropriate documentation and carefully evaluate
whether the tested controlled transaction meets the LVAS criteria.

VAT treatment of hire purchase
In this article you can find out whether the Court of Justice of the European Union (CJEU)
agrees with its Attorney General’s earlier opinion that a hire purchase is a single composite
supply covered by a single VAT treatment, or whether the CJEU finds that a hire purchase
consists of two independent supplies, and how a taxable person can deduct input tax on
administrative overheads that are included only in the price of exempt supplies.
In our earlier Flash News, we informed MindLink subscribers about CJEU Attorney
General Maciej Szpunar’s findings in a dispute between Volkswagen Financial Services
(UK) Ltd (“VWFS”) and the UK tax authority over the VAT treatment of a hire purchase and
input tax deduction rights (case C-153/17). The CJEU issued a ruling on 18 October 2018.
Background
VWFS is part of the Volkswagen AG group that manufactures and distributes multiple
brands of motor vehicles. VWFS offers various services, including a hire purchase (finance
lease) that involves a vehicle supply and a lending service. After entering into a hire
purchase agreement, VWFS buys a vehicle from the distributor and delivers it to the
customer for use, stating that ownership will not pass until the customer has made all the
agreed payments.
In the UK, a hire purchase for VAT purposes consists of two supplies: a taxable supply of
goods and an exempt supply of lending services. VWFS makes a profit on the exempt
lending service, but the supply of goods brings no profit, i.e. the selling price is identical to
the acquisition cost (overhead costs associated with daily administration are not included
in the price of goods). VWFS’s expenses are associated only with taxable supplies or only
with exempt supplies, or with both types of supplies. The costs mainly related to both types
of supplies are administrative overheads. The dispute between VWFS and the tax authority
arose over the method of deducting input tax on costs related to both taxable and exempt
supplies.
The CJEU’s arguments
Contrary to the Attorney General’s earlier findings, the CJEU supported the opinion that a
hire purchase may consist of two independent supplies: a taxable supply of goods and an
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exempt lending service if the interest payment represents a lending fee and is not part of
the payment for the supply of goods or services.
The CJEU ruled that the right to deduct input tax arises when it is established that the
acquired goods or services have been used for making taxable supplies. If administrative
overheads in fact have a direct and immediate link to all VWFS activities rather than to
only some of them, the link remains unaffected by VWFS’s practice of including those
overheads only in the price of exempt supplies. The result of a taxable person’s business
activity cannot affect the right to deduct input tax. The CJEU also said that where a
taxable person has only a partial input tax deduction right, the main method to be used
for measuring the deductible portion of input tax is the turnover method. A different
method should be used only if it helps you measure the deductible input tax more
accurately.

Income tax on pensions from private pension funds
We have recently written about the personal income tax (PIT) treatment of foreign and
Latvian state pensions. This article explores a few things to consider when it comes to
charging PIT on income derived from contributions to a private pension fund (PPF).
The tax treatment of income (pension) received from a PPF varies according to whether
contributions were made by your employer or yourself, and depending on what elements
make up that income.
Private pension funds
Contributing to PPFs is an incentive commonly used by employers. Individuals also
choose to pay their own contributions to a PPF in order to accumulate pension capital and
provide a source of livelihood in their old age. Also, a 20% PIT can be reclaimed on such
contributions through the annual income tax return.1 However, your income from those
contributions will attract PIT at the following rates:

If your PPF is in Latvia, PIT will be deducted from your income at source, with details of
payment and tax deductions sent to the SRS.5 According to our interpretation, when a
Latvian pension fund pays out your accumulated employer contributions, a 23% PIT will be
deducted at source. You may have to pay more PIT when filing your annual income tax
return if your total annual income exceeds €55,000.
When a Latvian resident receives income from a foreign PPF, there are three questions to
answer:
1) Which country has the right to tax that income under a double tax treaty (DTT)?
In most situations, income from PPFs is taxable in your country of residence. If foreign PIT
has already been deducted, you may need to claim it back by filing a residence certificate
abroad. If there is no way of reclaiming the foreign tax paid, or if the DTT gives the taxing
right to the foreign country, it is possible to offset the foreign tax paid against your Latvian
tax liability.

32

2) Who paid the contributions?
To apply the correct rate of Latvian PIT, your annual income tax return should state
whether contributions were paid by your employer or yourself since the PIT treatment
differs. As stated above, if you paid the contributions, only the resulting interest income will
attract PIT. However, if your employer was the contributor, PIT will apply to those
accumulated contributions as well.
3) If Latvian PIT is payable, is it possible to distinguish between contributions and interest?
Some foreign PPFs do not state the accumulated contributions separately from interest
income. To shield your own contributions from a 20% PIT, it is crucial to obtain
documentary evidence that separates the exempt contributions from the taxable interest
income.
Your local contact person:
Nina Podvinska
nina.podvinska@lv.pwc.com
Tel: +371 6709 4400
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Mongolia
Personal income tax credit, social insurance
contribution and minimum wage will be changed
from 1 January 2019
I. Personal income tax credit and social insurance contribution rate
Due to the amendments made in 2018 to the Law of Mongolia on Personal Income Tax
and Social Insurance, new tax credit and social insurance rate is going to be effective from
1stJanuary 2019.
Social Insurance contribution
As per the amendment dated 14 April 2017, the social insurance contributions rates for
both employers and employees increase incrementally by 1% in 2018, 0.5% in 2019 and
1% in 2020 -total by 2.5%. The rates effective from 1st January 2019 are as follows:

II. Personal Income tax credit
Annual tax credit amount was changed by the PIT law amendment dated 02 February
2018. For 2018, the annual tax credit ranges up to MNT 160,000 depending on annual tax
able income level. The tax credit amounts effective from 1st January 2019 are as follows:
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III. Minimum wage change
Under the Law on Minimum Wage of Mongolia, a minimum wage shall be adjusted in
every two years. Current minimum wage is MNT 240,000 per month and was adjusted in
April 2016.
According to the Resolution of August 2018 of the Trilateral Commission on employment
matters, the minimum wage will be increased to MNT 320,000 and MNT 420,000 per
month effective respectively from 1 January 2019,and 2020 for all sectors.
In particular, this change will affect the followings:
−
−
−

−

The cap for employees’ social insurance contribution (will be changed);
Workplace payment for foreign expats who are working under the employment visa
(will be increased);
Payment for not employing disabled people (will be increased);
Bracket for exempting custom duty for importing goods for a private purpose (will
be increased).

Key changes proposed in the draft amendments to the
Law on Renewable Energy
A draft law on amendments to the Law on Renewable Energy (the “Law”) is currently
under discussion of the Parliament’s plenary session, and it proposes the following key
changes:
•
•

•

•

Introduction of a concept of the renewable energy auction based on the price
and technical conditions of the construction of renewable energy power sources;
The max range of the renewable energy tariffs per kWh will be reduced. The
tariff of electricity generation and transmission from wind sources will by reduced
by USD 0.15 per 1 kWh whereby the tariff for solar sources will be reduced by USD
0.3 per 1 kWh;
A bank guarantee is mandatory for the construction projects of the renewable
energy power sources. The guarantee amount will be based on the USD 50 per
kilobyte which is lower than the international standard practice recommended by
the IFIs;
The feed-in tariff will be reviewed and approved by the Energy Regulatory
Commission (the “ERC”) on a yearly basis whereas such tariffs are currently set by
the local regulatory authority within the max range provided in the Law.

Overview
The Parliament approved the Law on Renewable Energy in 2007. The ERC is the main
regulatory body in the energy sector and sets tariffs for energy generation, transmission
and distribution within the maximum range provided in the Law.
The State Energy Policy approved in 2015 targets the renewable energy capacity to 20% of
the total installed energy capacity by 2020. Current renewable energy capacity has
reached to 12.3% of the total energy capacity. The ERC issued licenses for construction of
renewable energy buildings to 29 companies in solar energy with 727 MB, 5 companies in
wind energy with 502.4 MB and 5 companies in hydropower, biomass and other
alternative renewable energy resources with 299.4 MB. If these license holders complete
the construction and start supplying to the transmission grid before 2020, the renewable
energy capacity will exceed the target.
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Electronic tax system innovation
As part of the implementation of an integrated Tax administration system, the tax
authorities have started a trial implementation for entities registered at the Large
Taxpayers’ Office and the Sukhbaatar district tax office from 1 December 2018. For the
remaining taxpayers, the new system is going to be effective from 1 January 2019.
After implementing the new system, taxpayers will be able to receive the followings
services electronically:
•
•
•
•
•

Toregisterasataxpayer,updatethetaxpayer’sinformationandprintoutataxpayer’scertif
icate,
Togettheinformationofataximposition,ataxpaymentandataxpaymentbalance,
Tosendrequeststoandtoseedecisionoftherelevanttaxauthorities,
Tosendrequestsforregistrationofcertaintypesoftaxes,aswellasrequestsinrelationtota
xreturns,andothertax-relatedissues,
Topaytaxesandtogetataxstatementontime.

Furthermore, entities will receive information about the status of a request by a registered
phone number and an email address.
The integrated tax system will automatically obtain taxpayers’ registered information
from the state information exchange system, the Khur.
The tax authorities are collaborating with commercial banks in implementing of electronic
payment, and taxpayers’ bank statements have been automatically uploaded to the
integrated tax system.
As of now, Ulaanbaatar city bank, Xac bank and Golomt bank have implemented the
electronic payment method, and the tax authorities are working with the rest of
commercial banks on the implementation.
Although taxpayers are facing some issues during the initial implementation stage, the
integrated tax system is supposed to simplify a tax payment process, enable taxpayers to
get the information on time and to make the tax authorities’ services more prompt and
transparent.

Contacts:
Michael Ahern
Partner & TLS Leader
michael.ahern@pwc.com
TsendmaaChoijamts
Executive Director, Tax and Legal Services
tsendmaa.choijamts@pwc.com
Maryna Tarnavska
Senior Manager, Tax and Legal Services
tarnavska.maryna@pwc.com
Munkhjargal Ragchaakhuu
Senior Legal Consultant
munkhjargal.ragchaakhuu@pwc.com
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Poland
Introduction of removal of the annual limit of the
pension and disability contributions as of 1 January
2019. On 30 October 2018 the Constitutional Tribunal
will decide whether the regulations removing the said
limit are consistent with the Polish Constitution
In brief
According to the new regulations as of 1 January 2019 removal of the annual limit of the
pension and disability contributions, after exceeding which, the said types of contributions
are currently no longer payable will be introduced. However, the President of Poland early
this year applied to the Constitutional Tribunal for examination of the constitutionality of
these regulations. The President's objections concern keeping standards of the legislative
process. The Constitutional Tribunal will rule on this issue on 30th October, 2018.
The scope of changes
According to the new regulations, the pension and disability contributions will be payable
on one’s full employment income. Such a solution currently exists in relation to the
remaining social security contributions – sick and accident insurance. New rule will be
also applicable in respect of contributions paid to the Bridge Pension Fund (Fundusz
Emerytur Pomostowych) for employees working in specific conditions.
It should be underlined that the consequence of the removal of the annual limit for the
pension and disability contributions will be a significant increase of labour costs as
well as reduction of the net salary for employees reaching annual remuneration
exceeding the set limit.
Removal of the said limit will be introduced from 1 January 2019 if the Consitutional
Tribunal finds the new regulations to be consistent with the Polish
Constitution.
What does it mean for me?
In case of employees with monthly gross salaries higher than PLN 11 107,50 (the limit for
2018), the removal of the annual limit will have an adverse impact on their net
remuneration. At the same time, it will also entail increased employment costs for
companies.
For example, an individual cost for an employer resulting from employing an employee
with a monthly gross salary amounting to PLN 15 000 will increase in 2019 by ca.
PLN 8 000 per annum in comparison to 2018. The employee with monthly gross salary
of PLN 25 000 - under changed provisions – will increase employer’s annual costs by ca.
PLN 27 000.
Currently, companies are considering the impact on the potential removal of the said limit
in their payroll budgets for 2019 and further years.
Current legislative situation
New regulation are to be introduced from 1 January 2019. However, the President of
Poland has applied to the Constitutional Tribunal for examination of the constitutionality
of these regulations. The President's objections concern keeping standards of the
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legislative process. On 30 October 2018 the Constitutional Tribunal will decide whether
the new regulations are in line with the Polish Constitution. The Constitutional Tribunal
can decide that:
•
•

new regulations are in line with Constitution of Poland,
new regulations are not in line with Constitution of Poland and then revoke new
provision in whole or in some part.

We will advise you on the decision of the Constitutional Tribunal and its impact on both
employers and employees

Financial statement submitting (e-SFS).
Are you ready for the new rules?
At a glance
Amendments to the Polish Accounting Act, which came into force on October 1st 2018
introduced obligation for Companies to prepare electronic statutory financial statements
in the specified logical structure and format (“e-SFS”). Not only the process of preparing
financial statements has changed, but also the way it is signed and submitted to the
National Court Register.
Detailed information
The new regulation regarding preparation of statutory financial statements in electronic
form (.xsd files) is binding for the Companies entered into the National Court Register,
which books of accounts are maintained pursuant to the Polish
Accounting Act.
As a result of renouncing from paper forms the digitalization revolution will also affect the
way in which the financial statements are signed and submitted.
Signing and submission in practice
As a consequence of law changes the statutory financial statements prepared after October
1st shall be signed by the entitled persons via qualified electronic signature and submitted
electronically by the person, whose PESEL number was disclosed in the National Court
Register.
As a consequence each Board Member and the person responsible for keeping accounting
books should have the qualified electronic signature, while at the same time at least one
person authorized to represent the Company should possess a PESEL number.
The holding of PESEL number should be also disclosed in the National Court Register,
otherwise update of those information may be required.
How can we help
We can offer our support in the area of:
Obtaining PESEL number
Acting on behalf of the Management Board Member we ensure proper filling and
submission of the application for the Polish Ministry of the Interior in order to obtain
PESEL number - without the need of personal visit of foreign representative in Poland.
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Electronic Signature
We guarantee full assistance in the process of obtaining qualified electronic
signature device that is compliant with applicable Polish tax law provisions.
Along with consultancy and advising in the selection of an electronic signatures

devices our services include technical implementation of appropriate software
and computer configuration for a full range of use of electronic signature.
Changes in National
Court Register
In view of recent changes the Company may decide to limit the number of the
Management Board Members or change the Company’s representatives. In such case our
Legal Team will support you in the preparation of resolutions regarding changes in
Management Board membership or requests for entry modification to assure trouble-free
electronic submission of e-SFS by the Management Board members.
The scope of our support may also include:
• provision of tool for generating e-sfs (xml file)
• generating e-sfs as a service (xml file)

Stay in touch
If your Company's Board Members are foreigners, the new regulations may be
complicated.
Take action today to ensure that the process of adapting to the new requirements runs
smoothly. We will advise you and arrange all the formalities without the need to visit
Poland.
Be ready for the changes – contact us!

Mandatory Disclosure Rules (MDR) enter into force in
Poland as of 1 January 2019
In brief
The new MDR law in Poland transposes the Council of the European Union (EU) Directive
2018/822 of 25 May 2018 amending Directive 2011/16/EU with respect to mandatory automatic
exchange of information in the field of taxation in relation to reportable crossborder
arrangements („DAC6 Directive”), which entered into force on 25 June 2018, to the Polish tax
system.
Detailed information
The Polish MDR legislation has much wider scope compared to DAC6 Directive
and includes extended definition of reportable tax arrangements to comprise not only
cross-border but also domestic tax arrangements. There is also wider definition of covered
taxes including VAT (with respect to the domestic tax arrangements).
The Polish MDR legislation significantly accelerates the entry into force date (1 January
2019 instead of 1 July 2020 as laid down in the Directive).
Tax arrangements subject to the reporting obligation include:
•

cross-border arrangements within the meaning of DAC6 Directive other
arrangements, including also domestic arrangements.
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Polish MDR legislation listed 24 hallmarks (as opposed to 15 from DAC6)
indicating potential risk of tax avoidance, . Only 11 out of them require existence or
suspicion of tax benefit, the remaining ones require reporting in any case.
Scope of reporting obligation
Polish MDR regulation require the reporting of:
•

cross-border tax schemes, in relation to which the first activity related to their
implementation was made after 25 June 2018;
domestic tax schemes, in relation to which the first activity related to their
implementation was made after 1 November 2018.

•

In the above case the reporting obligation was postponed until 30 June 2019.
Reporting obligation regarding tax schemes shared or implemented after January 1, 2019
arises within 30 days from the date the scheme is shared or implemented.
Significant doubts occur in regards to applying MDR regulations in practice, e.g.
who has the status of promoter, which arrangements should be reported or whether
intermediary should investigate other arrangements than those given him by the taxpayer.
Polish MDR regulations are unclear in many aspects. There is neither practice nor official
guideline explaining how Polish MDR legislation should be interpreted.
Consultations with Polish Ministry of Finance have just began and it is expected
that the guideline will be issued early 2019. Failure to report or other non compliance may
be connected with fines:
•
•

up to PLN 10m with respect to entity being a promoter,
up to PLN 20m with regard to individuals responsible for such non-compliance.

Taxpayers whose revenue or costs exceed the amount of PLN 8m in the previous tax year
may be obliged to introduce an internal procedure regarding fulfillment of obligations
resulting from the implementation of DAC6 until the end of 2018,
otherwise they risk a penalty in the amount up to PLN 2m.

A draft Ordinance limitating the applicability of a
new mechanism for charging withholding tax in
Poland
In brief
On 10 December 2018, a draft Ordinance of the Minister of Finance on the exclusion or
limitation of the application of art. 26 par. 2e of the CIT Act has been published. The
Ministry of Finance proposes to extend the deadlines related to the fulfilment of certain
obligations under the new rules for charging withholding tax until 30 June 2019 or 31
December 2018 and to effectively exclude payments to some entities from the scope of
new regulations.
Ordinance’s scope
A new mechanism for collecting withholding tax covered by the amendments to the CIT
Act, which will come into force on January 1, 2019, provides for the obligation to collect
tax if the total amount of receivables exceeds PLN 2 million. Tax is charged on receivables
in excess of this amount. The new rules for collecting withholding tax are applied without
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the possibility of not charging the tax on the basis of an appropriate agreements on the
avoidance of double taxation, and without taking into account the exemptions or rates
resulting from specific local regulations or agreements on the avoidance of double
taxation on avoidance.
Exclusion of use
The Ordinance of the Minister of Finance indicates indefinite exclusion of the provisions
related to receivables obtained by non-residents among others from interest or discount
on bonds issued by the State Treasury and offered on foreign markets, Bank
Gospodarstwa Krajowego, as well as receivables obtained from central banks covering
interest or discount on Treasury bonds issued by the State Treasury on the local market
that have been acquired by these banks since November 7, 2015.
Limitation of use
The draft Ordinance limits also the application of art. 26 par. 2e of the CIT Act (i.e. the
provision excluding exemptions / reduced rates for payments exceeding the threshold of
PLN 2 million) until the end of June 2019 in relation to, among others, payments for
dividends, interest and intangible services, and until the end of December 31, 2019
with regard to payments for use or the right to use commercial, scientific or industrial
equipment as well as transport means or payments made for international traffic of goods
and passengers (in both cases, the condition is that there is a legal basis for the exchange
of tax information).
What does it mean to me?
The catalogue of entities, that are excluded from the application of the new regulations is
relatively limited and does not correspond to the expectations reported by entrepreneurs.
The question remains open, whether the Ministry of Finance will introduce further
exemptions. At the same time, postponement of deadlines of the entering into force of the
new legislation covering the withholding mechanism applies only to the situation, when
the payment amount exceeds PLN 2 million and does not exclude other obligations
imposed on the tax remitters by new regulations (both situations, when the payment
exceeds the statutory threshold and does not), which was explicitly confirmed by the
Ministry of Finance in the justification for the draft Ordinance. In this regard, PwC has
prepared a package of solutions and tools that can help tax remitters and taxpayers in
meeting the new (and also the limited) requirements.

Your local contact person:
Piotr Wiewiórka, Warsaw
Partner
+48 502 18 4645
piotr.wiewiorka@pwc.com
Piotr Niewiadomski, Warsaw
Senior Manager
+48 519 50 7279
piotr.niewiadomski@pwc.com
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Romania
Romania might become the second Member State,
after the Czech Republic, to apply the generalised
reverse charge mechanism
In brief
ECOFIN (European Union Economic and Financial Affairs Council) recently decided that
EU Member States "most affected by VAT fraud" will be able to apply until 30 June 2022,
under very strict technical conditions, the generalised reverse charge mechanism for local
operations (transferring the liability to pay VAT from suppliers to clients).
In detail
States will be able to use the reverse charge mechanism exclusively for local supplies
exceeding the EUR 17,500 / transaction threshold. In EU Member States wishing to apply
this measure, at least 25% of the VAT gap has to be due to carousel fraud.
In addition to other requirements, ECOFIN has established that Member States will have
to set up appropriate and effective electronic reporting obligations on all taxable persons,
in particular those to which the mechanism would apply. To use the reverse charge
mechanism, states have to meet certain eligibility criteria and have the Council’s
authorisation.
The mechanism is to be applied as a pilot in the Czech Republic, which has shown interest
for many years in using this simplified procedure. Depending on the pilot results, Member
States, including Romania, will be able to request that the Council approve their
application of the mechanism, if they meet the eligibility criteria.
Moreover, ECOFIN also agreed four VAT quick fixes, designed to modify EU rules, in
order to provide solutions to specific issues, before transitioning to the definitive VAT
system:
1.
2.
3.
4.

in order not to incur VAT registration costs in other Member States, rules for calloff stock supplies of goods will be simplified and harmonised at EU level;
to benefit from the VAT exemption for intra-Community supplies of goods, the
customer identification number will become an additional condition;
the documentary evidence required to claim the VAT exemption for intraCommunity supplies of goods will be harmonised at EU level;
rules for chain transactions will be harmonised at EU level.

During the same meeting, the Council adopted measures to strengthen administrative
cooperation and to improve the prevention of VAT fraud. Those measures will improve
the exchange of information between national administrations, as well as the quality and
comparability of data.
The meeting also provided good news for electronic publications, which will benefit from
reduced or zero VAT rates, as printed publications already do.
As agreement was reached during an ECOFIN meeting, all the normative acts needed to
cover these changes will be adopted without further discussion.
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Source: To access the European Council´s press releases, access:
https://www.consilium.europa.eu/en/press/press-releases/2018/10/02/vat-fraudcouncil-agrees-to-allow-generalised-temporary-reversal-of-liability/
https://www.consilium.europa.eu/en/press/press-releases/2018/10/02/vat-councilagrees-short-term-fixes-pending-overhaul/
https://www.consilium.europa.eu/en/press/press-releases/2018/10/02/electronicpublications-council-agrees-to-allow-reduced-vat-rates/
https://www.consilium.europa.eu/en/press/press-releases/2018/10/02/vat-fraudcouncil-adopts-measures-to-boost-administrative-cooperation/
The takeaway
Given the EU VAT gap, out of all these measures, the implementation of the generalised
reverse charge mechanism is arguably the most important one in the fight against fraud.
Of course, as it is a derogation from the general rule regarding who is liable to pay VAT,
this concept might generate additional VAT compliance and IT systems update costs for
taxpayers carrying out economic activities in eligible Member States exercising this
temporary right. It is possible that, due to the mechanism’s strict implementation
conditions, its overall impact will be limited, especially as the initial pilot project will
include just one Member State.

VAT related to services costs incurred with the
intention of purchasing shares – deductible, under
certain conditions
In brief
The judgement of the Court of Justice of the European Union (the “Court”) in case C249/17 Ryanair Ltd states that VAT related to costs incurred buying services to assist in an
intended purchase of shares in another company, with a view to then providing that
company with taxable services, is deductible, even if the share purchase is not completed.
In detail
Irish airline Ryanair intended to acquire the shares of another airline, to which it intended
to supply management services as the sole shareholder. To assist it in conducting the
shares acquisition, Ryanair paid for various services, for which it deducted VAT. As
Ryanair did not ultimately acquire the whole targeted entity and, therefore, did not
provide any management services to it, the Irish tax authorities denied Ryanair’s right to
deduct VAT on the cost of the services used.
The Court followed the Advocate General’s opinion and concluded that companies which
carry out preparatory acts in the context of a purchase of an entity's shares with the
intention of providing the latter with management services subject to VAT, qualify as
taxable persons. Moreover, according to the judgment of the Court, the costs incurred by
companies in such a context have a direct and immediate link with the taxable economic
activity (management services), so that the VAT on such expenses must be deductible.
[Source: Judgement of the Court of Justice of the EU in Case C-249/17
Ryanair Ltd. V. The Revenue Commissioners – in Taxation – Common system
of value added tax – Concept of taxable person – Expenditure for services
procured in connection with the acquisition of an undertaking’s entire share
capital – Right of deduction – Unsuccessful takeover of a competitor,
published on Curia.europa.eu website, on the 19 October 2018]
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The takeaway
The conclusion holds that taxable persons are entitled to deduct the VAT on the cost of
services used to assist in an intended share purchase, based on the taxable persons’
intention to provide taxable services to the acquired company, regardless of whether the
share acquisition is successful.
The decision could be extended to all cases involving intended share acquisitions in order
to obtain taxable income (and not only dividends).

Higher excise duties as of 1 January 2019
In brief
Starting 1 January 2019, the excise duty level increases for most excisable goods,
according to information posted on the Ministry of Public Finance website.
In detail
The Ministry of Public Finance has posted on its website the updated level of excise duties,
applicable in 2019. The adjustment is based on art. 342 para. (2) and art. 442 para. (2) of
the Fiscal Code, which stipulate that the excise duties level is updated to reflect the
increase in consumer prices during the last 12 months, calculated in September of the year
preceding the application, by reference to October 2014– September 2015, as officially
communicated by the National Institute of Statistics by 15 October.
[Source:http://www.mfinante.gov.ro/accizetaxe.html;jsessionid=e9QCn11Po_pZTPhw
Abi-8a_1gUJ52tPtOVWW2oqn.master:server32?pagina=domenii]
The Takeaway
Starting 1 January 2019, the excise duty level in Romania will be higher for both
harmonised and non-harmonised excisable goods. The updated list is available on the
Ministry of Public Finance website.

Offshore Law came into force on 17 November 2018.
What are the most important provisions?
In brief
Law 256/2018 regarding some measures necessary for offshore titleholders implementing
petroleum operations (the “Offshore Law”) has been published. It came into force on 17
November 2018.
In detail
1. Stability clause
Offshore oil titleholders already operational as at the date of entry into force of this law
maintain the same tax model as stated in any agreements in place as at that date
throughout the lifetime of such operations. That model refers to the level of oil royalties,
the percentages of oil royalties, the related gross production limits and the specific tax
regime applicable to exploration, development, exploitation and abandonment activities.
2. Progressive taxation of additional income
The Offshore Law provides several supplementary tax thresholds for additional income (1)
based on the sale price of natural gas (2) extracted from offshore areas:
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(1) The additional income is determined as the difference between the weighted average
price of natural gas sold from its own domestic production from offshore areas and the
purchase price of natural gas from domestic production for household and nonhousehold customers in 2012, i.e. 45.71 RON / MWh, multiplied by gas volumes sold
from domestic production in offshore areas.
(2) As of 1 January 2019, prices will be adjusted each year, using the annual consumer
price index.
The deadline for calculation, declaration and payment of this tax is the twenty-fifth of the
month following that for which the tax is due. The National Agency for Fiscal
Administration (ANAF) is to issue an Order establishing the declaration’s model and
form.
3. Deduction of upstream investments
Titleholders can deduct the costs incurred on investments, up to 30% of the total tax on
the additional offshore income. Investment amounts deducted from the tax on additional
income are non-deductible for profit tax calculations.
The deduction applies on a monthly basis, based on the value of the upstream cumulative
investments approved by the National Agency for Mineral Resources (ANRM) and
recorded in accounting records.
4. Trading 50% of offshore gas extracted on a regulated market in Romania
Titleholders have to sell a minimum quantity of natural gas extracted from the Black Sea
on the centralised markets in Romania. Such sales have to be conducted under a
procedure approved by the National Regulatory Authority for Energy (ANRE). As that
implies that ANRE should come up with a Regulation and instructions, investors still have
an element of uncertainty in this regard.
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5. Offshore titleholders’ non-resident subcontractors need to set up a
subsidiary or branch in Romania
Titleholders’ non-resident subcontractors have to set up and maintain a subsidiary or
branch in Romania throughout the duration of the contract.
6. Acquisition of goods and services from economic operators in Romania
and the EU
Titleholders have to purchase goods and services from economic operators in Romania
and the European Union (EU), under equivalent technical and price conditions. One
specific requirement is that such purchases do not include more than 50% of products
originating from third countries with which the EU does not have any multilateral or
bilateral framework agreements.
7. At least 25% of the average annual number of employees have to be
Romanian citizens with fiscal residence in Romania
Titleholders have to ensure that at least 25% of the average annual number of employees
for offshore activities are Romanian citizens with fiscal residence in Romania.
In addition to the above-mentioned provisions, the Offshore Law also allows a deviation
from Labour Code regulations by imposing a maximum of 168 work hours / month for
offshore workers, with no more than 48 work hours / week. Overtime is paid at a
minimum of 175% of the basic hourly wage for each additional hour worked and not
compensated with time off in lieu. Daily work time can be up to 12 hours in a 24-hour
period. Failure to comply with these provisions can be sanctioned by fines of RON 2,000 4,000.
[Source: Law 256/2018 regarding some measures necessary for offshore
titleholders implementing petroleum operations published in Official Gazette
no. 964/2018 on 14 November 2018]
In brief
Failure to comply with the Offshore Law can be sanctioned with fines of between RON
1,000 to 100,000 or 10% of the contract value. For example:
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The provisions of Government Ordinance no. 7/2013 and Government Ordinance no.
6/2013 no longer apply to offshore agreements as of 17 November 2018. Those
provisions relate to the tax on the extra income obtained from natural gas sector price
deregulation and special measures for the taxation of the exploitation of natural
resources other than natural gas, respectively.

Important changes in the Romanian immigration
legislation
In brief
Law 247/2018 for amending and supplementing certain normative acts on the regime for
foreign nationals on Romanian territory was published.
Law 247/2018 amends and supplements Government Emergency Ordinance no.
194/2002 and Government Ordinance no. 25/2014,to transpose into the national law
Directive (UE) 2016/801 of the European Parliament and the Council of the European
Union on the conditions of entry and residence of third-country nationals for the purposes
of research, studies, professional training, voluntary service, pupil exchange schemes or
educational project schemes and ”au pair” work, but also introduces some measures to
simplify the procedures for obtaining the right to work and stay for certain categories of
foreign nationals.
In detail
Amendments to Ordinance no. 25/2014 on the employment and secondment
of foreign nationals on the territory of Romania, and for amending and
supplementing certain normative acts on the regime of foreign nationals in
Romania
•
•

•

•

•

The Government will continue to approve annually the quota for new foreign
workers entering the Romanian labour market, but without any further breakdown
by category of workers;
The fees for issuing employment / secondment work authorisations are to be
reduced by 50%, as follows:
−
From EUR 200 to EUR 100 for employment / secondment work
authorisation;
−
From EUR 50 to EUR 25 for work authorisations issued for seasonal
workers, foreign nationals granted with temporary right of stay for study
purposes and employed after graduation, foreign nationals with a right to
stay for family reunion purposes and in case of a foreign national changing
employer or position with the same employer.
The conditions for obtaining the work authorisation necessary for employing a
permanent or cross-border worker have been simplified by removing the need for
documents attesting the foreign national’s professional training and experience, i.e.
the certificate of studies recognition required to occupy a vacant position and
documents attesting to certain professional qualifications;
For permanent workers, trainees and cross-border workers, the requirement to
confirm and provide back-up documentation attesting that the foreign national
fulfils the condition on professional training and experience in the activity has been
transferred to the employer, which has to include the information in the selection
report;
Vacancies can be made public by publishing an advert in any mass media - it is no
longer necessary to publish such adverts on three consecutive days regarding
vacancies if the certificate issued by the Unemployment Agency states that work
force is available;
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•
•

•

•

•

The minimum salary for highly-qualified workers has been reduced from four gross
national average salaries in Romania to two national gross average salaries;
Additional conditions have been introduced for issuance of work authorisations for
trainees, so such foreign nationals need to have a higher education diploma
obtained in the two years preceding the application or already be enrolled in a cycle
of studies leading to such a diploma;
The concept of “au pair” worker has been introduced, as a foreign national
employed temporarily by a host family, to improve the worker’s linguistic
knowledge and proficiencies, in exchange for certain easy housework and child-care
activities;
Work authorisations for “au pair” workers are issued if certain special conditions
are met, such as: the foreign national is 18 to 30 years old, completed lower
secondary education, the employer undertakes the obligation to cover the worker’s
expenses related to subsistence, accommodation and social health insurance, the
employer has different citizenship to the "au pair" worker and there are no family
relationships between them;
New civil offences have been introduced, sanctioned with a fine of RON 1,500 to
RON 10,000 for preventing in any way General Inspectorate for Immigration staff
from exercising in whole or in part employer inspections or not providing them
with the required documents and information, within an agreed deadline;

Amendments to Ordinance no. 194/2002 republished, on the regime of
foreign nationals in Romania
•
•
•
•

•

•
•

•
•

Extension of the temporary right to stay for “au pair” workers is conditioned upon
conclusion of a part-time employment agreement for a period of up to one year,
with a maximum work time of 25 hours / week.
The salary threshold for the extension of permanent workers’ right to stay has been
reduced from the level of the gross average salary in Romania to the national gross
minimum salary.
The support means required for the extension of the right to stay for secondees /
ICT workers have also been reduced, from the level of the gross average salary in
Romania to the national gross minimum salary.
In addition to the proof of support means required for the sponsor for his own
subsistence, the extension of the temporary right to stay for family reunification
purposes is now conditioned by providing proof of support means, amounting at
least the level of the national minimum gross salary for each family member.
The applicability of study visas has been extended for “trainees” admitted to a
professional training programme in Romania, provided, among other conditions,
that there is a professional training agreement concluded between the host
company and the foreign individual containing certain elements provided by law;
For students attending an EU intra-mobility programme, specific rules have been
introduced for granting the right to stay for study purposes in Romania.
The provisions regulating the conditions for granting the right to stay for carrying
out scientific research activities have been supplemented. An obligation has been
introduced to include certain elements in the acceptance agreement between the
research-development entity and the researcher, and by introducing specific rules
for granting the right to stay of researchers in Romania as part of an EU intramobility programme and their family members.
Additional obligations have been introduced for host entities with which foreign
nationals have voluntary agreements;
The host entity is obliged to notify the Immigration Office regarding the
termination or suspension of the legal relationship with a foreign national. Failure
to do so constitutes a civil offence, sanctioned with a fine of between RON 1,500 to
RON 3,000.
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•

•
•

New conditions have been introduced for foreign nationals exempt having to obtain
a visa to enter Romania if they do not comply with the declared purpose of stay in
Romania or violate the regulations on employment of foreign nationals, including
six-month bans on entering the country.
The deadline for settling invitation requests has been reduced from 60 to 45 days as
of the filing date.
“Au-pair” workers’ period of stay on the territory of Romania are not taken into
consideration when obtaining the permanent right to stay.

[Source: Law no. 247/2018 for amending and supplementing certain
normative acts on the regime for foreign nationals on Romanian territory
published in the Official Gazette of Romania, Part I, no. 941 / 7 November
2018]
The takeaway
By publishing the law 247/2018 for amending and supplementing certain normative acts
on the regime for foreign nationals on Romanian territory:
•
•

A series of measures aimed at simplifying the procedures for foreign nationals
obtaining the right to work and stay on the Romanian territory are introduced;
The transposition of Directive 801/2016 is ensured.

Clarifications regarding the 5% reduced VAT rate for
restaurant and catering services
The Ministry of Public Finance recently published order no. 3659/2018 (hereinafter
referred to as “the Order”) to clarify application of the 5% reduced VAT rate for restaurant
and catering services in force since 1 November 2018.
The Order refers to the definition of restaurant and catering activities both in the Council
Implementing Regulation (EU) no. 282/2011 dated 15 March 2011, laying down
implementing measures for Directive 2006/112/EC on the common system of value added
tax, and in the Norms for the application of the Fiscal Code’s Title VII.
The Order also uses several essential elements of Court of Justice of the European Union
(hereinafter referred to as “the CJEU”) jurisprudence based on which operations involving
the supply of food and / or drinks qualify as supplies of goods (subject to the 9% or 19%
VAT rate) or as supplies of restaurant and catering services. The Order mentions some
distinctive features of supplies of restaurant and catering services, including: the supply of
a proper setting and furniture for serving food, the supply of serving / counseling staff, the
supply of crockery / cutlery.
Based on the criteria specific to supplies of restaurant and catering services, the Order
also includes several examples of various public alimentation categories and the
applicable VAT rate.
Taxpayers involved in restaurant and catering activities need to decide which VAT rate to
use (5%, 9% or 19%). To do so, they should analyse whether the conditions covered in
CJEU jurisprudence (cases C-231/94 - Faaborg-Gelting Linien v Finanzamt Flensburg, C497/09 Manfred Bog, C-499/09 CinemaxX Entertainment GmbH & Co. K, C-501/09
Lothar Lohmeyer and C-502/09 Fleischerei Nier GmbH & Co. KG) and local legislation
are applicable in their specific situations.
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[Source: Order of the Ministry of Public Finance no. 3659/2018 for the
approval of the Instructions for the unitary application of art. 291, para. (2),
lett. e) and para. (3), lett. e) of Law no. 227/2015 regarding the Fiscal Code]
Your local contact person:
Anda Rojanschi, Partner
Tel: +40 21 225 3586
Email: anda.rojanschi@david-baias.ro
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Russia
Clarifications on the look-through approach to circular dividend
payments
In brief
The Russian State Duma has approved a bill No. 511610-7 in its third reading. The bill
clarifies the procedure for taxing circular dividend payments from Russia and back. We
expect that the amendments will apply starting from 1 January 2019.
In detail
Proposed changes
Article 312 of the Russian Tax Code, which describes the look-through approach, was
recently amended by Federal Law No. 424-FZ of 27 November 2018. We commented on
the amendments in our November Tax Flash. As we understand, now lawmakers settle the
taxation procedure of circular dividend payments in more detail.
Situation affected by the amendments

A Russian entity paid dividends to a foreign company that simultaneously acts as the
parent company and subsidiary of the Russian entity. The foreign company confirmed
that it does not have the beneficiary right to the dividends. The foreign company also paid
dividends to Russia (in fact, returned the money it received). In both cases, the capital
participation is direct, the amendments do not govern a more complex situation when
payments are made through several structures to return the money to Russia.
Please note that the bill introduces the concept of income in the amount equal to the
direct participation share held by a Russian entity in a foreign entity. It is not yet clear
how it works. If we assume that particular EUR 100 was paid to Cyprus and then returned
back to Russia (while dividends paid out to other shareholders were not returned), does
the participation interest in Cyprus really matter? Possibly, this issue will require
additional clarifications from the Russian Finance Ministry.
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How will the updated rules work?


If dividends are returned within 120 calendar days, they are not subject to Russian
tax. Tax is not be withheld when paying dividends abroad (please refer to the new
clause 1, Article 312 of the Russian Tax Code),6 nor when returning them back
(please refer to the new clause 50, Article 251 of the Russian Tax Code).10



If the amount of dividends paid from Russia exceeds the amount of dividends
received back, then the Russian entity will pay the tax at a rate set by Article
284.3.3 of the Russian Tax Code within 10 days after the expiry of the 120-day
period mentioned above.

Please note that the bill does not directly stipulate the application of reduced rates under
applicable Double Tax Treaty. At the same time, Article 284.3.3 of the Russian Tax Code
refers to Article 275 of the Russian Tax Code, which enables the application of treaty
rates.


For calculation purposes, please take account of the dividend amount received back
increased by the amount of tax withheld abroad.

This makes it possible to check whether the dividend amount paid from Russia was fully
returned.


If a payment is performed using a depository, the Russian entity must notify the
depository of the situation before commencing the payment procedure.



Paid dividend amounts and amounts of taxes withheld abroad should be
recalculated in RUB using the official rate of the Central Bank of Russia at the date
when the resolution on paying dividends was adopted.

In this case, we cannot rule out a situation when amounts paid from Russia and then
returned to Russia do not match (for example, if the amount paid in RUB exceeds the
amount returned, the entity should pay tax on such excessive amount at a rate set by
Article 284.3.3 of the Russian Tax Code).
Please note that the bill leaves out such criteria for applying the exemption as (1)
participatory interest held by a Russian entity in a foreign entity and (2) the time of
ownership, set by Federal Law No. 424-FZ.
The takeaway
In practical terms, situations like this one are few. If you face such a case, please analyse
the tax exemption criteria and consider whether you can achieve them or what additional
steps you must take.
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Amendments to the Russian Tax Code concerning
liquidation, shareholder withdrawal, look-through
approach, late payment interests and some other
issues
In brief
On 15 November 2018, State Duma deputies passed Draft Law No. 442400-7 in its third
reading. The Draft Law would make a number of important amendments to the Russian
Tax Code (RTC). 1 In the main, the amendments specify rules on deoffshorisation,
although others are concerned with entirely different matters. Therefore, we strongly
recommend that you read the whole list of amendments first and then more carefully
those items that concern you most of all.
In detail


The positive margin gained by a shareholder from a company’s
liquidation or shareholder exit will be taxed as dividends, while losses
will be included in expenses

This amendment would resolve the uncertainty that has raised questions among taxpayers
for so long. It stipulates that the positive margin gained by a shareholder from exiting a
company or from the company’s liquidation is classified as dividends for tax purposes.
However, the formula for determining this margin in different articles of the RTC is not
the same. For personal income tax purposes (Article 208 of the RTC), it is proposed to
deduct expenses on the acquisition of shares (participation interest, units) in the company
under liquidation or from which the shareholder is exiting, from the market value of
received assets. Whereas for corporate income tax purposes (article 250 of the RTC), it is
proposed to deduct the actually paid-up share (participation interest, units). It cannot be
ruled out that different wording might give rise to uncertainty and even risks for corporate
shareholders that exit from a business.
It further stipulates that the tax basis of received assets (property, property rights,
securities, derivatives and bonds) will be equal to the income recorded for margin
calculation purposes.
In other words, only the positive result of the transaction—(1) the receipt of assets upon
exit or liquidation, or (2) the re-sale of these assets (if it takes place)—will always be
subject to tax.
If the withdrawal or liquidation produces a negative result, it will be classified as nonsales expenses.
Similar procedures for calculating the taxable margin in the event of exit or liquidation
will be introduced for individual shareholders as well. This will also be classified as
dividend income. Amendments will be made to Articles 208 and 220 of the RTC. The
amendments establish the procedures for including expenses in the tax base in a
transaction when corporate property is transferred to a company member in a liquidation.
The proposed amendments substantially limit the possibility of using the so-called stepup (in this context, the step-up means the right to recognise deductible expenses upon
liquidation of a company without paying a tax on corresponding amounts). According to
legislation and clarifications from competent authorities, expenses should be determined
based on the measurement of the value of property (property rights) contributed as a
payment for shares. The draft law under consideration stipulates that the market value of
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property (property rights) as at the date of contribution to the charter capital can be
included in expenses only when this value is included in the taxpayer’s taxable income
upon contribution of property (property rights) to the charter capital or, if at the time of
contribution, property (property rights) are exempt from income tax in respect of income
gained from the disposal of these assets under Article 217 of the RTC. In other cases, the
value of property (property rights) contributed to the charter capital shall be determined
based on expenses incurred by a taxpayer to acquire the property (property rights).
 Like residents, non-residents will be exempt from tax on income
gained from the sale of property that has been in ownership for not
less than a certain period of time.
The proposed amendments to paragraph 17.1, Article 217 and paragraph 1, Article 217.1
stipulate that income from the sale of immoveable properties that a taxpayer has owned
for not less than a minimum period of time and other property that has been in ownership
for at least three years shall be tax exempt, irrespective of a taxpayer’s tax residency.
The tax exemption does not apply to income from disposal of securities and property used
in business activities.
Property tax deductions provided for by Article 220 of the RTC will remain inapplicable to
non-residents.
 Charter capital reduction without paying taxes
Article 251 of the RTC is amended so that a shareholder shall not be subject to corporate
income tax in the event of a voluntary reduction of a company’s charter capital, as well as
reduction of the charter capital of a foreign entity, if the shareholder has been paid an
amount less than the amount of its contribution (the wording “in accordance with Russian
law”2 has been removed after the words “upon reduction of the charter capital” to which
tax authorities tend to refer when assessing additional taxes).
 The list of non-taxable income will be extended
Return on investment in a subsidiary’s property
Sub-paragraph 11.1 is added to the list of non-taxable income (Article 251 of the RTC). It
refers to the income received from a subsidiary on a free-of-charge basis that is less than
the amount of monetary contributions to its property.3 Taxpayers must keep supporting
documents on contributions and free-of-charge returns4 (the law does not set time limits
for keeping such documents).
Such income will not be subject to the Russian withholding tax (it will be established in
Article 309). It is not clear why only this type of income is now mentioned. Hopefully, the
tax authorities would not interpret it so that taxpayers would be required to pay the
withholding tax on other types of cross-border returns on investment in a Russian
business.
 The look-through approach will be updated
The look-through approach will apply not only to dividends payments but to all income
pay-outs (Articles 7 and 312 of the RTC will be amended accordingly).
It is also proposed to make two technical amendments to Article 7. First, the application of
the look-through approach will no longer provide that the first recipient should be located
in a treaty country. Indeed, the essence of the approach is that it is important to
understand where a beneficiary is located (the end of the chain) rather than a first
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receiving party. It is further clarified that the approach also applies to pay-outs to
unincorporated foreign structures).
The second amendment addresses the legislative gap when an actual recipient of income
is located in a country that is not a party to a DTT. The amended law expressly stipulates
now that RTC rules shall be applied to such income payments.
At the same time, a more topical issue – how the look-through approach shall be applied if
the eligibility for tax exemptions under a DTT is based on whether the DTT criteria (e.g., a
minimum interest in the capital, minimal direct investment) are met. It is obvious that
DTTs intend to cover real situations rather than virtual ones (when interim payments are
ignored, and a tax is assessed in the way as if a beneficiary receives income directly from
Russia). It is easy to imagine the situation when the tenth link in the chain of payments
(being a beneficiary of the total income passed across the chain) would not be eligible
against the minimum interest criteria set by the DTT to which its country is a party. Does
it mean that the look-through approach does not work in this situation? (There might be
quite a number of such situations).
Several important provisions have been added to Article 312 of the RTC.
If dividend payments are passed through a chain and the beneficiary is located in the end
of the chain, it is not required to multiply the sum of the income paid from Russia by the
beneficiary’s interest in the Russian entity (the dividend payer). It means that the amount
to which tax exemptions under a DTT would or would not apply remains unchanged from
the point of exit from Russia and until the end of the chain. In other words, if we assume
that 100 euros were paid from Russia to Cyprus and, in the end, the money arrived in
Italy, the DTT with Italy could be applied to this amount, irrespective of the size of the
indirect interest of an Italian recipient in a Russian company.
It is specified that if a beneficiary is an individual, a public company (subject to certain
conditions) or some other persons listed in the amendments, it will be sufficient to receive
a written confirmation from them.
Furthermore, the amendments introduce a tax exemption for dividends that are paid from
Russia and come back.5
The amendments to the look-through approach relating to dividend payments will
become effective from 1 January 2018.
 CFC – the cope will be reduced
There will be one more case in which a person is NOT treated as a controlling person of a
CFC.



The current case: the person owns a CFC holding a direct or indirect interest in one
or more public Russian companies;
The new case: the person owns a CFC holding a direct and/or indirect interest in a
foreign entity or several foreign entities whose shares are traded on stock exchanges
in OECD countries (except for those on the “black list”6), subject to certain
conditions.

In other words, shareholders in public companies (both Russian companies and most
foreign companies) do not need to worry about CFCs that are “beneath” these public
companies.
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However, it is established that the rules will not apply until 1 January 2029 if the
ownership interest is held through a public multinational holding companies. This
restriction remains unchanged.
A number of amendments are made to clarify the provision under which CFCs engaged in
mineral production are exempt from income tax, as well as the procedure for calculating
CFC profits.
Even if a CFC is loss making, a CFC notice should be filed anyway (Article 25.14 of the
RTC is amended accordingly).
 When income is paid to renowned foreign bank, it will not be required
to request a residency certificate from it
If it is possible to confirm the location of a foreign bank (recipient of income) in a publicly
available directory, there will be no need to request a residency certificate from it for DTT
application purposes, irrespective of which party acts as income payer. Currently, only
Russian banks and a development bank are eligible to apply this simplified regime.
 Late payment interest to be limited to the amount of underpaid taxes
Article 75 of the RTC is amended to limit late payment interests on underpaid taxes to an
amount of the unpaid balance.
 International transportation
The proposed amendment stipulates that activities8 carried out within Russia by a foreign
entity engaged in international transportation9 and by certain persons related to it shall
not entail the creation of a permanent establishment in Russia for this entity, its
subsidiaries and its shareholders.
 Tax-free sale of shares in Russian companies will not be limited by the
date of acquisition of that shares
The RTC sets benefits for the sale of shares (interests) in Russian companies (see
paragraph 17.2, Article 217; paragraph 4.1, Article 284, and Article 284.2). Currently, it
stipulates that the benefit applies only to shares (interests) acquired after 1 January 2011.
It is proposed to remove this condition.10
 Multinational Holding Companies – the regime will come into effect a
bit earlier
The amendments introduced to Chapter 25 of the RTC by Federal law No. 294-FZ of 3
August 2018 will become effective from 1 December 2018 (and not from 1 January 2019).
It is proposed that some of its provisions should apply to tax periods starting from 2018.
 VAT
 VAT recovery on expenses financed through subsidies / budget
investments
Under the current provisions of paragraph 2.1 and paragraph 3.6, Article 170 of the RTC,
taxpayers do not have a right to recover VAT on goods (work, services) which are financed
through subsidies or budget investments, irrespective of whether a VAT amount is
covered subsidies or budget investments (with some exceptions).
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The proposed amendments stipulate that VAT on acquired goods (work, services) is not
recoverable only when subsidies/budget investments compensate costs, including VAT, or
recover import VAT paid to customs authorities when importing goods to Russia.
The draft law also provides some guidance on separate accounting procedure for VAT
purposes when receiving public subsidies or budget investments.


VAT exemption on warranty repair services

VAT exemption for warrantee repair services is introduced in Article 149.3 of the RTC and
removed from Article 149.2 of the RTC. In this case, according to Article 149.5 of the RTC,
taxpayers would have the right to waive this exemption and apply VAT to the considered
services u set the general rules.
It should be further noted that the draft law introduce also some amendments into the
wording of this exemption. According to the new wording, repair of goods (including
medical goods) and provision of maintenance services performed within a warranty
period for the purpose of fulfillment of warranty obligations, including cost of spare parts
and components, are non-VATable provided such services are rendered for free.


New VAT benefit: vessel technical management services

It is proposed to extend the list of non-VATable operations by adding marine vessels and
mixed navigation vessels technical management services rendered to foreign entities that
are not registered with the Russian tax authorities. The exact list of services subject to this
exemption will be determined by the Russian government.


Tax agent in transactions on sale of waste paper

Currently, the RTC stipulates a reverse-charge VAT payment mechanism in respect of
supplies of certain named goods (such as fur, scrap and waste from ferrous and nonferrous metals, secondary aluminium and alloys), i.e. VAT is payable by the buyer of such
goods acting as a tax agent. The draft law extends application of the above mechanism to
transactions on the sale of waste paper.
 Other amendments
The draft law contains some other amendments, for example, concerning AIT, MRET, and
tax rules for parties to special investment contracts11 and residents of TAD12 or the Free
Port of Vladivostok, which are of interest to a narrower spectrum of taxpayers. We
recommend that you discuss them with your tax advisors.

The tax benefit for movable property. No avoidance –
no balks to apply
In brief
The Supreme Court of the Russian Federation has published its ruling1 on Azot case
#A68-10573/2016, and we can now review the arguments.
The case dealt with the application of tax benefits for movable property that has been
acquired from a related party. The main conclusion goes beyond the scope of the case
under consideration: a provision of the Russian Tax Code (RTC) is to be applied based
on the context of its adoption.
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In other words, if the law has anti avoidance rules, and your interpretation of the rules
differs from that of tax authorities but you have not attempted to avoid paying taxes, you
will have a realistic chance of proving your position.
In detail
The tax benefit for movable property and how it works
This tax benefit can be considered truly distressful.
In 2013-2014, any movable fixed assets recognised in books after 1 January 2013 were not
subject to taxation (in accordance with Article 374.4.8 of the RTC introduced by Federal
Law #202-FZ of 29 November 2012).
Since 2015, the tax benefit was covered by Article 381 of the RTC, which imposed a
limitation3 to prevent tax abuses. If an asset is re-sold to a group company,
the new owner is not eligible for the tax benefit.
In 2018, the tax benefit is applicable in Russian constituent regions that have adopted the
appropriate law only.
Starting from 2019, the tax benefit will no longer be in place, as ALL movable property
will be exempt from taxation (Federal Law No. 302-FZ of 3 August 2018).
There is some uncertainty on application of the tax benefit before 2019. The above
limitation on the tax benefit – the acquisition of an asset from a related party – is finally
interpreted by the Supreme court.
The taxpayer’s situation
In 2014-2015, the Company acquired items of movable property manufactured under its
order by a related party. Based on the letter of the law, it was very risky to apply the tax
benefit.
The Company applied the benefit under the assumption that the limitation did not apply
to its situation. The seller never accounted for the items as fixed assets (the items were
classified as goods for sale in its books), nor did it pay property tax on them. Therefore,
the transfer of the ownership did not lead to the minimisation of taxes at the group level.
The conclusions of court
Courts have upheld the position of tax authorities in first three levels, whereas the
Supreme Court of the Russian Federation ruled in favour of the taxpayer. The final
conclusions were that:






tax rules should be interpreted based on the principle of tax equality, as well as with
due consideration for the objective of introducing a rule
the objective of the limitation was to prevent tax saving upon transfer of an asset to
a new owner
in this context, the limitation does not cover situations when transactions between
related parties have not resulted in tax evasion
the interrelation in general should not lead to a heavier tax burden for taxpayers
if the Company acquired identical equipment from a different seller on the same
conditions, the application of the tax benefit by the Company would be appropriate.
Therefore, the rejection of the application of tax benefits discriminates against the
Company.

The takeaway
The court’s interpretation may be treated as universal. We all know that many RTC
provisions are not without flaws. Sometimes, it is worth looking to the context of a newly
introduced provision to understand the will of lawmakers. In the case under review, the
taxpayer successfully referred to the Main tax policy published by the Ministry of Finance.
The document specified the objectives of introducing the tax benefit on movable property
with related limitations.
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We recommend that you carefully review the ruling, as it contains many conceptual
conclusions on how to interpret tax law, and you will perhaps find them useful across the
full range of situations.
Should a dispute with tax authorities arise, contact the Tax Dispute Resolution team led
by Raisa Alexakhina. We will provide you with the necessary support during the pre-trial
stage, as well as during any cases of litigation.

Verifying the income gained and taxes paid by your
counterparties
In brief
The Russian tax authorities frequently challenge the expenses and input VAT that
companies have incurred on transactions with shadow companies. On 2 October 2018, the
Russian Federal Tax Service published on its website a new set of information on taxpayers
that can be used for verification purposes. From now on, when using the FTS portal to
check on a counterparty, you will be able to see the following information: records on the
counterparty from the Unified State Register of Legal Entities (USRLE); taxies and levies
paid by the counterparty for 2017; income and expenses reported in the counterparty’s
financial statements; the average number of employees at the counterparty; special tax
treatments applied by the counterparty; and information about the counterparty’s
membership in a consolidated group of taxpayer.
Information and records about tax offences (if any), unpaid tax balances and overdue taxes
and levies are expected to be published in December 2017.
In detail
Appropriate procedure for checking on a counterparty
You can find an entity’s registration details simply by typing its name in the relevant field:

It is more difficult to find up-to-date information about taxes paid. The current version of
the service is such that may take hours to find your counterparty’s company name in the
xml tables on the site. If you have sufficient patience and are able to find your
counterparty in the end, the search result will be displayed as follows:
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At this stage, we recommend that you compare the amount of effort required to make
such a check against the value of the information obtained. In any case, we look forward to
further updates of this section.
In keeping up with the times, the FTS now offers a wide range of user-friendly e-services
for taxpayers. The number of services available is quite large.
Development of tax audit practices following the codification of the concept
of an unjustified tax benefit (Article 54.1 of the RTC), as viewed by the FTS
In a recent letter, the FTS has pointed out that it is unacceptable to apply a formal
approach when conducting a tax audit and provided several cases when challenges from
the tax authorities were incorrect. The following conclusions can be drawn from those
cases:


First-tier counterparties may act as intermediaries. The fact that a buyer does not
have sufficient resources does not expressly indicate that it has received an
unjustified tax benefit.



When making a claim, the tax authorities should provide evidence of collusion
(coordinated actions) between a taxpayer and a “bad” supplier and support the fact
that the taxpayer has received a tax benefit.



Shortcomings in the execution of source documents may not constitute a basis for a
claim.



Data retrieval from resources available to the tax authorities should not substitute
for the gathering of evidence.



Control activities that are performed incorrectly and prevent the obtainment of
reliable results are unacceptable.

The FTS’s position is well within the expectations of bona fide taxpayers. It is important
for local tax authorities to be aware of the FTS’s position and stop applying formal
approaches during tax audits as soon as possible. While it is true that Article 54.1 of the
RTC applies to tax audits commenced after August 2017, the reasonable ideas behind it
(and voiced in the letter) might affect resolutions on tax audits from earlier periods.
If the tax authorities have already conducted a tax audit of your company and raised the
issue of “bad” suppliers, we recommend that you refer to existing favourable court
practice. You should provide as many arguments in your favour as possible to
demonstrate that you have not undertaken coordinated actions with your counterparty
aimed at evading taxes and that the counterparty is not under your control, etc.
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The takeaway
We look forward to development of law enforcement practice following the introduction of
Article 54.1 of the RTC. We hope that the tax authorities will not make claims when there
is no collusion between a taxpayer and a “bad” supplier that has not paid its taxes or if
there are issues with suppliers of the first, second and next tiers. We hope that the tax
authorities will apply a meaningful approach with due consideration of whether a “bad”
supplier is controlled by a particular person (a taxpayer or other party to a real
transaction). In any case, we recommend that you record the results of any attempts to
verify suppliers on the FTS portal. The records could prove to be important evidence in
any future inquiries.
For support in any disputes at the pre-trail stage or during litigation, please contact the
Tax Dispute Resolution team led by Raisa Alexakhina.

Your contact persons in Germany:
Tanja Galander, telephone: +49 30 2636-5483
Ekaterina Cherkasova, telephone +49 30 2636-1523

Russia-Blog: http://blogs.pwc.de/russland-news
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Ukraine
New legal regulations of currency transactions in
Ukraine starting from 2019
Review of legislative changes
The Law “on currency and currency transactions”
On 7 July 2018, the Law of Ukraine “On Currency and Currency
Transactions” came into force (hereinafter – the “Law”). According to the
transitional provisions, the Law will be put into effect on 7 February, 2019.
The Law abolishes a number of irrelevant restrictions, defines legal principles of currency
operations, currency regulation and supervision and declares significant liberalisation of
currency transactions and capital movement. Below are some practical examples of how
the Law will affect Ukrainian business.
Cancellation of individual licenses of the National Bank of Ukraine
(hereinafter – the “NBU”)
TODAY
Individual licenses of the National Bank of Ukraine are issued for the implementation of a
one-time currency operation for the period required for such an operation. Individual
licenses are required, in particular, for operations on deposit of currency valuables on
bank accounts outside of Ukraine, as well as for operations on investments abroad (with
certain exceptions). The procedure for obtaining licenses is rather time-consuming and
bureaucratic. In practice, the NBU often refuses to issue such licenses.
In recent years, the NBU has liberalised the requirements for the obtainment of individual
licenses by individuals that do not have the status of private entrepreneurs, namely: i) the
opening of an account abroad, the deposit of funds which originate outside of Ukraine on
such an account, as well as making investments using such funds do not require obtaining
license; and ii) the procedure for obtaining licenses for amounts of up to USD 50,000 was
simplified with the issuance of electronic licenses.
WHAT WILL CHANGE?
In addition to the above-mentioned changes in currency regulation which relates to
individuals, Ukrainian residents (including business entities) will be allowed to open
accounts abroad and to transfer funds to such accounts, as well as to invest in foreign
securities, corporate rights and real estate by the transfer of funds from Ukraine (subject
to financial monitoring requirements and within the limits to be established by the NBU).
As an example, the cancellation of the requirement of individual licences will lead to the
simplification of implementing “long-term incentive plans for employees” (Stock Purchase
and Option Plans, etc.) which usually provide for the acquisition of shares in foreign
companies.
Cancellation of the requirement for registration of credits/loans in foreign
currency concluded with non-residents
TODAY
There are currently significant delays and inconveniences faced by resident borrowers in
servicing loan agreements provided by non-residents due to the necessity of registering
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amendments to such agreements with the NBU (e.g. in case of change of the party under
the agreement or conversion of indebtedness under the loan agreement to charter capital).
Actual receipt of funds under a loan agreement (with some exceptions) is possible only
after registration of the agreement with the NBU, which creates certain difficulties for
business (e.g. it is not possible to convert trade or other indebtedness before nonresidents to a loan).
WHAT WILL CHANGE?
Registration with the NBU of agreements and amendments to such agreements will be
abolished. Control over the implementation of transactions under loan agreements (in
particular, from the standpoint of financial monitoring) will remain with the servicing
banks.
Transactions that do not provide for the transfer of funds abroad will not be subject to
additional checks by servicing banks or the NBU (e.g. debt-to-equity conversion).
Ukrainian borrowers will be able to convert trade or other indebtedness into long-term
loans.
Cancellation of maximum terms for settlements under import/export
operations
TODAY
As a general rule, the transfer of foreign currency proceeds from the export of
goods/delivery of goods under import operations on the terms of post delivery shall be
made within 180 calendar days from the date of: i) customs clearance of the goods (in the
case of export of goods); ii) signing of the transfer and acceptance statement (in the case
of export of works or transport services); or iii) advance payment (in the case of import of
goods, works or services).
A breach of the mentioned terms leads to an imposition of penalties in the amount of
0.3% of the amount of non-received proceeds (the value of the undelivered goods) for a
breach of the mentioned terms leads to an imposition of penalties in the amount of 0.3%
of the amount of non-received proceeds (the value of the undelivered goods) for each day
of delay but not more than the amount of the non-received proceeds.
Grounds for exemption from penalties are as follows: i) a decision on the satisfaction of a
claim by a court, the International Commercial Arbitration Court or the Marine
Arbitration Commission at the Ukrainian Chamber of Commerce and Industry (other
international commercial arbitrations are not included in this list), and ii) settling an
obligation by the Export Credit Agency of Ukraine.
WHAT WILL CHANGE?
The maximum terms, established by law, for settlements will be cancelled. At the same
time, the NBU reserves the right to impose maximum terms for settlements under
import/export operations (the NBU plans to establish 365 days maximum term for
settlements). In such a case, a penalty in the amount of 0.3% for each day of delay will
remain.
The list of grounds for exemption from penalties will be extended and will include, in
particular: (i) circumstances of force majeure, (ii) the approval of consideration of a claim
by international commercial arbitration, or (iii) adoption by the competent authority of
the respective state of the document for the collection of indebtedness in favour of a
resident in a pre-trial proceeding (e.g. via a notary).
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Abolition of sanctions for violation of the legislation regarding foreign
economic activity
TODAY
The Law of Ukraine “On Foreign Economic Activity” prescribes special sanctions which
may be applied to subjects of foreign economic activity, in particular the application of the
individual licence regime and the temporary suspension of foreign economic activity.
WHAT WILL CHANGE?
The mentioned sanctions, which have often resulted in the actual cessation of activities by
Ukrainian enterprises, will be cancelled.
Mandatory sale of foreign currency proceeds
TODAY
Receipts in foreign currencies from abroad for the benefit of business entities are subject
to mandatory sale in the amount of 50% (with some exceptions).
WHAT WILL CHANGE?
The NBU reserves the right to impose a requirement for the mandatory sale of a portion of
such foreign currency proceeds. In view of this, we expect that the requirement for the
sale of foreign exchange proceeds will remain in force after the Law comes into force.
Restrictions on operations with capital movements
TODAY
According to the current rules, the return of funds received as a result of (i) the sale of
securities or corporate rights, (ii) the reduction of charter capital, or (iii) the withdrawal
from business entities, is allowed in the amount of up to USD 5 million within one
calendar month.
WHAT WILL CHANGE?
The NBU reserves the right to impose permits and/or limits on certain currency
transactions. In view of this, we do not expect that the mentioned restrictions will be
cancelled in full. However, the limits may be revised.
Cancellation of control (supervision) over minor transactions
TODAY
Currency control applies to transactions of any amount.
Transactions in amounts of up to UAH 150,000 related to the transfer of funds are not
subject to in-depth analysis from the standpoint of financial monitoring.
WHAT WILL CHANGE?
Foreign currency transactions of up to UAH 150,000 (the amount established for financial
transactions that are subject to mandatory financial monitoring in accordance with the
legislation on the prevention and counteraction to legalization [laundering] of proceeds)
will be exempted from currency control.
In view of this, the above-mentioned restrictions (sale of currency proceeds, terms for
settlements, etc.) shall not apply to transactions in amounts of up to UAH 150,000.
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Defining electronic money as currency valuables
TODAY
Electronic money is not currency values.
WHAT WILL CHANGE?
Electronic money will get the status of currency valuables. It will lead to the legal use of
electronic money under foreign economic agreements (for example, payment by means of
mobile money deposited to the mobile subscriber).
Will “Anti-BEPS” Law accelerate the reform?
An important aspect of the Law is its correlation with the tax legislation. The Law obliges
the Cabinet of Ministers of Ukraine, together with the NBU, to develop and submit to the
Parliament draft laws on the implementation of a one-time declaration of assets for
individuals and on the international tax cooperation of Ukraine (anti-BEPS) by 7 January,
2019, which will determine:
•
•
•
•
•
•
•

controlled foreign companies (CFC) rules
country-by-country reporting (CbCR) rules for multinational groups
interest deductibility rules for financial transactions with related parties
rules for the taxation of permanent establishments
rules for preventing the granting of double tax treaty benefits in inappropriate
circumstances
dispute resolution mechanism for double tax treaties
implementation of international standards on the automatic exchange of financial
information

In our opinion, the further liberalization of currency controls and the application or nonapplication of NBU anti-crisis measures (maximum term for settlements, mandatory sale
of foreign currency proceeds, restrictions on capital operations, etc.) will directly depend
on the adoption or rejection of these laws.

Updated the EU ‘blacklist’ of non-cooperative
jurisdictions in tax matters
Recently the European Economic and Financial Affairs Council (hereinafter – ‘ECOFIN’)
updated so-called ‘blacklist’ on non-cooperative jurisdictions in tax matters and ‘greylist’
of co-operative jurisdictions subject to the successful delivery of their commitments. The
ECOFIN suggests the EU member states to apply tax and non-tax defensive measures to
the countries included in the list, e.g. higher withholding tax rates, non-deductibility of
costs, controlled foreign company rules, reinforcing transaction monitoring criteria, etc.
The list is reviewed regularly by ECOFIN based on a number of criteria such as: tax
transparency, fairness of taxation and implementation of measures against base erosion
and profit shifting (hereinafter – ‘BEPS’).
As of today, there are five countries in the ‘blacklist’, to which ECOFIN insists on the most
severe sanctions, namely: American Samoa, Guam, Samoa, Trinidad and Tobago and
American Virgin Islands.
The ‘greylist’ still includes Switzerland, UAE, Panama, British Virgin Islands, Belize,
Marshall Island, Bahamas, Cayman Islands, Curacao, Jersey, Seychelles, Turkey, South
Korea and other countries that have committed to reform their tax policies, which we
expect to happen in the nearest future.
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In the view of the above, we recommend, if necessary, reconsidering your group’s current
structure in order to comply with global requirements on transparency an BEPS
measures.
We will track of any changes and keep you updated of further legislation developments in
this area.
Your local contact person:
Camiel van der Meij
Partner & TLS Leader
camiel.van.der.meij@ua.pwc.com
Tel: +380 44 354 0404
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Subscription and cancellation
If you would like to subscribe to our English PDF Newsletter Osteuropa kompakt, please
send an e-mail with “Subscribe” in the subject line to the following address:
SUBSCRIBE_Osteuropa_kompakt@de.pwc.com.

If you would like to cancel your subscription, please send an e-mail with the word
“Cancel” in the subject line to the following address:
UNSUBSCRIBE_Osteuropa_kompakt@de.pwc.com.

The publication is intended to be a resource for our clients. Before making any decision or taking
any action, you should consult the sources or contacts listed here. The opinions reflected are those
of the authors.
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