
 
 

 

 

 

 

The Second Management Position Law 
Equal rights for women and men are a constitutional requirement. 
According to Art. 3 Para. 2 Sentence 2 of the Basic Law, the promotion 
of the actual implementation of this equality is the task of the state. In 
the course of the entry into force of the Second Management Positions 
Act, this article addresses not only the fundamentals of labor law and 
the current situation with regard to the distribution and compensation 
of management board positions in DAX160 companies, but also the 
viewpoint of personnel selection and development in order to be able to 
implement the Act in companies in a targeted and future-oriented 
manner.  

 

 

 

Proportion of women on management boards- The 2nd Management 
Positions Law - FüPoG II (draft dated January 6, 2021) 

On January 6, 2021, the German Cabinet approved the draft law to supplement and 
amend the regulations for the equal participation of women in management 
positions in the private and public sectors (Second Management Positions Act - 
FüPoG II). The bill further develops the FüPoG, which came into force in 2015, and 
provides for a minimum proportion of women for executive boards with more than 
three members in large German companies.  

P&O Newsflash 
actual 
Current information and the latest developments 

Edition 10, June 2021 

Labor Law 



P&O Newsflash Edition 10, June 2021 2 

The target groups are therefore listed companies with equal codetermination and 
generally more than 2,000 employees that have more than three board members. 
At least one member of these executive boards should be a woman and one a man. 
In the future, companies will have to justify and report on why they have set 
themselves the goal of not appointing any women to the board. Corresponding 
reporting requirements will be introduced in commercial balance sheet law. 

The goal of equal participation of women and men in management positions in the 
federal administration is to be enshrined in law in the Federal Equal Opportunities 
Act by 2025.  

Proportion of women on supervisory boards pursuant to sections 
264,289, 289f HGB  

Sections 264, 289, 289f HGB already contain provisions aimed at increasing the 
proportion of women. For companies with more than 500 employees and a balance 
sheet total of more than 6 million euros and sales of 12 million euros (12 months 
before the balance sheet date), this declaration had to be published in the manage-
ment report and in the Federal Gazette. Management reports of companies that 
met these requirements have published corresponding disclosures since the 2017 
financial year. 

The purpose of the regulation, to increase the proportion of women on the Super-
visory Board, was not legally binding or without sanctions. In a highly abbreviated 
and simplified form, it can be said that companies were obliged from these regu-
lations to publish "whether" women are represented on the supervisory board. If 
so, how many. Stating that no women are represented was also sufficient to meet 
the obligation to declare. Furthermore, it would have to be published whether or 
not measures were planned to increase the proportion of women. The law did not 
provide for any negative legal consequences - regardless of the content of the 
publication. 

The new legislation is now intended to introduce extended reporting obligations. In 
future, companies will have to justify why they have set themselves the target of not 
appointing any women to the Executive Board. Companies that do not report a 
target figure or do not give a reason for the zero- target figure will be sanctioned 
more effectively in the future. 

New regulations for AG and SE management boards 

In addition to the regulations in the German Commercial Code, the Act is also 
intended to lead to the introduction of corresponding new regulations in the 
German Stock Corporation Act (e.g. Section 76 (3a) AktG-E), in the European 
Company Act (SE) Section 16 SEAG-E and in the GmbH Act (Section 52 (1a) 
GmbHG-E).  

According to this, a mandatory requirement is envisaged for executive boards of 
listed companies and companies with equal codetermination with more than three 
members. For the latter companies, the requirements also apply without the need 
for a listing on the stock exchange. In the future, one member of these boards (with 
more than three members) must be a woman.  
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In addition, in companies in which the federal government holds a majority stake, a 
supervisory board quota of at least 30 percent women and a minimum 
participation in management boards must be agreed. Such a minimum 
participation in management boards is to be introduced for public corporations 
(e.g. hospitals, pension and accident insurance institutions, Federal Employment 
Agency). 

Remuneration Transparency Law (dated June 30, 2017).  

In many cases, the obligation to publish the proportion of women on management 
boards has been confused with the German Pay Transparency Law. The Pay Trans-
parency Law provides for a right to information for all employees in companies 
with more than 200 employees. It is intended to create transparency as to whether, 
in the case of similar or equivalent activities, the remuneration for men and women 
is the same in the company, irrespective of the hierarchical level. In companies with 
more than 500 employees, this results in the requirement to set up a company 
audit procedure. PwC provides support here, among other things with the EQUAL-
SALARY certification, which can be awarded as part of such an audit.  

AGG Law  

The AGG Law, which has already been in force since August 18, 2006, also has 
regulations in which penalties are imposed for discrimination against employees on 
the grounds of gender.  

We are happy to support you on all issues relating to diversity, gender discrimi-
nation, equal pay principles, gender pay GAP and supervisory board quotas. 

 

The current situation of gender distribution in listed companies. 

Women are still underrepresented in management positions in the private and 
public sectors. When it comes to filling top positions with women, German 
companies are only making small steps forward. 

Gender composition of executive boards   

If we look at the development of women in board positions at DAX 160 companies 
from 2014 to the present, we see that although the proportion of women has 
increased by 4 percent from 7 percent in 2014 to 11 percent in 2019, Germany still 
lags far behind in an international comparison. At the same time, women had 
increased their share on Dax boards in phases, driven not least by politics. The data 
show a minimal increase in the proportion of female board members since 2014. 
However, this has not been steady and, with relatively small growth steps, will not 
lead to a balanced gender distribution on boards in the coming years either. 

 

Reward & Benefits 
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Compensation of women in executive board positions  

Women in management positions are a minority in the DAX160 family, but in 
terms of compensation, unlike some gender counterparts, are now on average only 
minimally below the compensation of their male colleagues. The importance of 
gender-neutral compensation is becoming increasingly important. The Pay 
Transparency Act already came into force in July 2017, enforcing the requirement 
of equal pay for women and men for work of equal value. The EU legislator has 
already anchored key compensation-related requirements in CRD V. In the future, 
banks will have to comply with the requirement that remuneration regulations and 
practices must be gender neutral.  

Gender quota for supervisory boards takes effect 

Since 2016, a mandatory gender quota of 30 percent has been in force in Germany 
for the supervisory boards of listed companies and companies with equal code-
termination (employer and employee sides have equal numbers of seats on the 
supervisory board). Since the law came into force, there has been a significant 
increase in the average proportion of women on supervisory boards. The 30 per-
cent threshold was already exceeded in the 2017 financial year. In 2014, a total of 
23 percent of supervisory board members in the DAX160 family were female, and 
by 2019 this figure had risen to 36 percent. There was no major increase in the 
number of female Supervisory Board chairs between 2014 (4 percent) and 2019      
(6 percent). In contrast to the Chair, the proportion of women in the position of 
Vice Chair of the Supervisory Board has almost tripled. In 2014, only 6 percent 
were women in this position and in the year already 17 percent. 

In addition, a draft EU directive was published on 04.03.21 to strengthen the 
application of the principle of equal pay for women and men for equal work or work 
of equal value. 

We are happy to support you in reviewing your pay processes and ensuring Equal 
Pay. Learn more about our EQUAL - SALARY certification in our Digital Store. 

 

 

How to design personnel selection and development to promote women 
in management positions 

This article does not aim to be a comprehensive account of the very broad subject 
area, but rather provides a first insight into the topic. 

Leadership teams composed of individuals with different diversity facets achieve 
multiple business-relevant benefits. For example, a recent study conducted by 
PwC on behalf of a client showed that companies that strategically integrate 
Diversity & Inclusion (D&I) and purposefully embed it within the organization 
positively differentiate themselves from the competition through higher employee 
satisfaction, lower turnover and higher customer satisfaction. In addition, a higher 
level of D&I maturity is linked to stronger revenue growth and greater innovative 
strength compared to the competition. Diversity in the company also plays a 
decisive role in the age of the shortage of skilled workers and the associated "war 
for talent": in a PwC study, almost 69 percent of all female respondents stated 

Talent & Leadership 

https://store.pwc.de/de/equal-salary-zertifizierung
https://www.pwc.de/de/real-estate/diversitaet-sichert-die-zukunft-von-unternehmen.html
https://www.pwc.com/gx/en/industries/financial-services/publications/inclusive-recruitment-in-financial-services.html
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that, when they were accepted for their current position, they had first considered 
the diversity of the company's management before deciding to accept the offer. 
Among male respondents, this was the case for 39 percent. 

Despite the data-driven findings that diversity in leadership is beneficial, this year's 
statistics again show that leadership appointments are characterized by 
homogeneity rather than heterogeneity. In the following, we provide a brief 
overview of some of the possible reasons and what companies and in particular HR 
professionals could consider in personnel selection and development in order to 
promote heterogeneity and in particular gender diversity in management positions 
within the company. 

The task of personnel selection is to identify which applicants have a fit between 
the requirements of the job as well as the organization and the qualifications of the 
applicants and their skills, abilities, and knowledge. However, personnel selection 
as a process of many social interactions is error-prone and carries the risk of errors 
of judgment due to unconscious bias which ultimately result in a stereotypical 
assessment of fit. Stereotypical judgments particularly affect individuals with 
superficial demographic diversity characteristics, such as age, gender, and 
ethnicity. 

As a rule of thumb to ensure objective personnel selection, one can name 
structuring and standardization. Accordingly, a structured process should begin 
with the creation of a requirements profile - a systematic collection of skills, 
abilities and knowledge that the person must possess in order to successfully 
perform the requirements of the position. The requirements profile is not only used 
in personnel selection, but also forms the basis for many development measures in 
personnel development. When compiling the requirements profile, however, the 
first danger is that the requirements of the position can be influenced and shaped 
by stereotypes. This can be illustrated particularly well using the example of women 
and management positions. Gender stereotypes, i.e., socially shared assumptions 
about "typical" characteristics of women and men, often flow subconsciously into 
the definition of the requirements profile: One of the central assumptions from 
social psychology, for example, is that women are found less frequently in 
leadership positions because the stereotypes about women on the one hand and 
about the requirements of leadership on the other do not match. Leadership is 
often defined as male per se and is known in psychology as the "think manager, 
think man" phenomenon. It occurs because the characteristics we typically 
associate with leaders - energetic, dominant, strong, competent, or even heroic - 
are stereotypically associated with men. Therefore, there is a "fit problem" for 
women because the typically stereotypically "feminine traits" of community 
orientation and a focus on well-being do not fit the male-centered leadership 
stereotype. Therefore, companies and HR managers should first reflect on the 
extent to which existing job profiles are stereotypically formulated and promote 
stereotypical application behavior.1  

Unconscious bias also plays an important role in the further course of personnel 
selection. These can come into play when selecting application documents, 

 

1 Kersting M., Ott M. (2015) Diversity-gerechte Personalauswahl. In: Genkova P., Ringeisen T. (eds) 
Handbuch Diversity Kompetenz: Perspektiven und Anwendungsfelder. Springer 
NachschlageWissen. Springer, Wiesbaden. 

https://static1.squarespace.com/static/5c7e8528f4755a0bedc3f8f1/t/5f7cb22f2f46821aa896e185/1602007640517/AllBrightBericht_Herbst+2020.pdf
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conducting interviews and assessment centers, and when evaluating applicants. 
The number of possible biases is long, so in the following we will highlight only two 
of the most common errors of judgment. The so-called halo effect, for example, 
states that we tend to generalize a positive or negative individual impression and 
that this "outshines" the further perception of the person and thus dispropor-
tionately influences the overall impression. Another common judgment error is 
similarity bias. We tend to select people who have similarities to ourselves, such as 
commonalities like the same college, similar interests and hobbies, the same 
birthplace, or a similar career trajectory, because these inspire sympathy and trust. 
This manifests a cycle, so that managers are often very similar in terms of age, 
gender, origin, and education.  

Stereotypical assessments come into play particularly when there is an 
overabundance or lack of information. If information is collected systematically 
and in a goal-oriented manner during personnel selection and if several, different 
methods (such as cognitive procedures, personality inventories, simulative and 
biographical procedures) are used and carried out by trained persons, this can 
contribute to a fair selection decision. Leading scientific findings in personnel 
selection recommend in particular the use of scientifically based questionnaires 
and tests due to their cost-effectiveness and objectivity - however, data from 
practice show that only a small number of companies use the required variety of 
methods and in particular scientifically based questionnaires and tests2. Against 
the background of promoting women in management positions, we therefore 
recommend that companies and HR managers also reflect on the extent to which 
the selection process already reflects the above recommendations. 

If we also look at internal development opportunities and processes in this context, 
the data shows that women are less likely to feel that they are granted the same 
development opportunities as their male colleagues: For example, another PwC 
study shows that just under half of all female respondents and a quarter of male 
respondents agree that their employer shows an implicit underlying preference for 
male candidates when it comes to promotions. In addition, one-third of female 
respondents and 13 percent of male respondents agree that the same is true for 
staff development activities. More than half of the employees surveyed in this study 
also said they did not feel the opportunity was available to them to move into a 
higher management position in the company. A PwC survey published this year 
also showed that just under one in eight employees in Germany reported being 
denied opportunities for further training/career development because of their 
gender. 

Companies can counteract this implicit trend through targeted KPIs and objective, 
data-driven analyses, because systems are also conceived and made by people and 
should therefore be put to the test to ensure that these systems, structures and 
processes are "bias free". The starting point can be to specifically identify which 
metrics reflect the company's human capital and which data provide insight into 
employee satisfaction and needs, so that strategy-led and people-centric data and 
evidence can be used to identify the real obstacles and opportunities in HR 
development. 

 
2 König, C.,  Klehe,  U.-C-, Berchtold, M. (2010). Reasons  for being selective when choosing 

personnel selection procedures. International Journal of Selection and Assessment, 18, 17-27.   

https://www.pwc.com/gx/en/about/diversity/internationalwomensday/the-female-millennial.html
https://www.pwc.com/gx/en/about/diversity/internationalwomensday/the-female-millennial.html
https://www.pwc.com/gx/en/issues/upskilling/hopes-and-fears.html
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Targeted training measures for all employees and managers to raise awareness of 
biases can help to increase the objectivity of decisions in performance appraisals, 
because the unconscious errors of judgment described above often take hold in 
these processes as well.  

Another measure in personnel development can be targeted mentoring initiatives 
that strengthen the so-called "spillover effect": The more management positions in 
companies are occupied by women, the better the opportunities for other women to 
take up management positions in the future. This is because female executives have 
a strong signal effect and exert a motivating influence on female employees. 
Holistic mentoring offers and cross-divisional networking opportunities promoted 
by the company can therefore also contribute to promoting women in leadership 
positions. Finally, this also promotes the external perception of the company: 
Women in top management positions are good indicators of a positive corporate 
culture and the company's ability to change, and acts as a magnet for new talent.  

What role does the " The Second Management Position Law" play here? 

While there has already been a tendency in recent years for male stereotyping to be 
reduced as a result of the change in values in the world of work, the further 
development of leadership styles and the entry of new generations into the 
company, the prevailing understanding of leadership still remains dominated by 
male attributes for the time being. By increasing the number of women in 
leadership positions and thus the higher proportion of corresponding role models, 
these gender stereotypes can be reduced in the long term as more female leaders 
achieve visible success. 
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PwC P&O Capabilities 
We support our clients with holistic and practice-oriented solutions and thus offer them the 
greatest possible benefit. That's why we apply all our expertise to every client: experience, 
industry knowledge, specialist knowledge, quality standards, innovative strength, and the 
resources of the PwC network of experts. With over 12,000 employees at 21 locations in 
Germany, we generated revenues of around €2.3 billion in our services in the 2019/20 
financial year, making us the leading firm in Germany. As part of the international PwC 
network, we use our global understanding to solve challenges on the ground for the benefit 
of our clients. Through our numerous mandates in the public sector, we are familiar with 
the challenges in this area and support and accompany public institutions on their way into 
the working world of tomorrow. The cross-sector area "PwC People & Organisation" 
develops and implements tailored solutions in the field of human resources for companies. 
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Labor Law 

Carmen Meola 
Tel.: +49 711 250341589 
E-Mail: carmen.meola@pwc.com 

 

Reward & Benefits 

Petra Raspels 
Tel.: +49 211 9817680 
E-Mail: petra.raspels@pwc.com 

 

Talent & Leadership 

Anja Sbanski 
Tel.: +49 69 95851747 
E-Mail: anja.sbanski@pwc.com 

 

 
 
 
 

Editorial Office 
Our contact person from the editorial department will be happy to answer your 
questions, comments and suggestions regarding the newsletter. We look forward to 
your feedback. 

 

Heike Hollwedel 
Tel.: +49 89 5790-6130 
E-Mail: heike.hollwedel@pwc.com 
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